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Two cases involving the important question 
as to the validity and conclusiveness of for- 
eign judgments, have recently been decided 
by the Supreme Court of the United States— 
Hilton v. Guyot and Ritchie v. McMullin. 
In both cases the subordinate federal courts 
had sustained the judgments of the foreign 
courts, but while the Supreme Court affirmed 
one it reversed the other. The case of Hil- 
ton v. Guyot, the most important, involved 
the validity of a judgment of a French court. 
A French firm had obtained a judgment 
against an American firm doing business in 
Paris. Subsequently a record of the French 
judgment was sent to this country and suit 
was brought upon it in the United States 
court. It was contested upon the grounds 
that the plaintiffs and their witnesses in the 
French court were allowed to give testimony 
without being put under oath; that the de- 
fendants had no opportunity to cross-examine 
them ; that many documents and letters were 
admitted in evidence which would not have 
been admitted in the courts of the United 
States, and that the defendants were not al- 
lowed to inspect the plaintiffs’ books and 
verify certain statements that had been made. 
The additional point was made that the 
French courts exercised no comity toward 
the American courts when judgments were 
taken and sued upon there, and that the same 
rule should he applied to French judgments 
by American courts. It was furthermore 
alleged by the appellants that many of the 
accounts and statements introduced in evi- 
dence in the French courts were false and 
fraudulent. Judgment was given for the 
French firm in the United States Circuit 
Court at New York. The Supreme Court, 
upon appeal wrestled with the problem as 
though it were a difficult one. After the first 
argument, a reargument was ordered and the 
court waited a year before rendering its de- 
cision, and it was reached by a simple ma- 
jority, the court standing five to four, the 
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judgment of the lower court being reversed. 
Justice Gray, who read the opinion, said the 
general rule was, as laid down in the old 
books, both English and American, that the 
existence of a foreign judgment was prima 
facie evidence of the justice of the claim 
upon which it is founded; but the question 
was, how far should it be deemed to be con- 
clusive? In the case under consideration the 
parties affected charged that fraud had been 
perpetrated in procuring the judgment. The 
laws of France gave no weight to judgments 
of courts in this country against citizens of 
that republic, especially if the correctness 
and virtue of the judgment are attacked, as 
they had been in this case, without an exam- 
ination of all the facts connected with the 
proceedings. The operation of this law, the 
justice said, should be mutual; and interna- 
tional comity did not require courts of the 
United States to go further in that respect 
than the tribunals of other nations. This 
particular judgment, if the offers of proof 
which the defendants made, and which the 
court below rejected, were substantiated, 
could not be enforced in France nor in En- 
gland, nor in any civilized country in Europe. 
If this suit had been brought in any other 
country, he said, the judgment would have 
had to be examined, and its value should be 
recognized in the United States only so far as 
France exercises judicial discretion in simi- 
lar cases. 





The other case referred to—Ritchie v. Mc- 
Mullin—involved the conclusiveness of a judg- 
ment of a Canadian court ; but in this case there 
was no allegation of fraud but only of error on 
the part of the court and the Supreme Court 
held that this did not constitute sufficient 
foundation for a review and affirmed the de- 
cision of the Circuit Court for the Northern 
District of Ohio, holding the Canadian judg- 
ment conclusive. The doctrine to be de- 
rived from the two cases appears to be that 
while judgments of foreign tribunals are 
prima facie conclusive, they are not so where 
there is a claim that they were obtained by 
fraud, particularly in the case of countries 
which do not recognize the principle of inter- 
national comity. 
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NOTES OF RECENT DECISIONS. 


ConstituTionaL LAaw—OBLIGATION OF Con- 
TRACTS—MortTGaGE SALE—RETROACTIVE Er- 
FECT OF StaTuTE.—The question for deter- 
mination in the case of Watkins v. Glenn, 40 
Pac. Rep. 316, by the Supreme Court of Kan- 
sas, was whether a recent statute of that 
State (Chap. 109, Sess. Laws 1893) relating 
to the sale and redemption of real estate, in 
effect changing procedure and enlarging re- 
demption rights, was intended by the legis- 
lature to operate retrospectively, so as to ap- 
ply to mortgage contracts existing at and be- 
fore its passage. Involved in this was the 
further question whether, if the act was in- 
tended to apply to such contracts, it violates 
article 1, § 10, of the constitution of the 
United States, which ordains that ‘‘no State 
* * * shall pass any * * * law impairing 
the obligation of contracts.’’ The conten- 
tion on the part of the plaintiff below was 
that the act was not intended by the legis- 
lature to apply to mortgage contracts entered 
into prior to its passage, and that, if such 
were the intention of the legislature, the act 
is unconstitutional as to such contracts. It 


was admitted upon the part of the defendants 
below that if, under the provisions of the 
statute there is any material change or im- 
pairment of the contract rights secured under 
the mortgage, however slight, it is unconsti- 


tutional. But the claim is that the statute 
acts on the remedy only; that the plaintiff 
has under that act a substantial remedy to 
enforce the provisions of his mortgage; and 
therefore that it is constitutional, and was in- 
tended by the legislature to apply to all con- 
tracts, whether made before or after its pas- 
sage. The court in an able and exhaustive 
opinion by Horton, C. J., lays down the fol- 
lowing propositions as decisive of the case. 
1st. Any subsequent law of the State, which 
so affects the remedy as substantially to im- 
pair and lessen the value of the contract, is 
forbidden by article 1, § 10, of the constitu- 
tion of the United States, which ordains that 
‘no State * * * shall pass any * * * law 
impairing the obligation of contracts.’’ 2nd. 
The statute in question has no retroactive 
operation, and, therefore, does not apply to 
mortgage contracts existing at and before its 
passage. If the legislature intended the act 
to apply to such contracts, it violates article 





1, § 10, of the constitution of the United 
States. He cites and reviews the following 
cases as sustaining the general proposition 
that if the legislature intended the act to be 
retrospective in its operation so as to apply 
to prior mortgages, the act is unconstitutional 
and void as to such contracts: Ogden v. 
Saunders, 12 Wheat. 213, 327; Green v. 
Biddle, 8 Wheat. 1-107 ; Brownson v. Kinzie, 
1 How. 311; McCracken v. Hayward, 2 How. 
608 ; Gantly v. Emery, 3 How. 716 ; Ex parte 
Christy, Id. 328; Clark v. Reyburn, 8 Wall. 


-822; Walker v. Whitehead, 16 Wall. 314; 


Howard v. Bugbee, 24 How. 461; Bank v. 
Sharp, 6 How. 301; Gunn v. Barry, 15 Wall. 
601; Brine v. Insurance Co., 96 U. S. 627, 
637; Memphis v. U. S., 97 U. S. 293; Kring 
v. Missouri, 107 U. S. 233, 2 Sup. Ct. Rep. 
443; Butz v. City of Muscatine, 8 Wall. 575; 
Mobile v. U.S., 116 U. S. 305, 6 Sup. Ct. 
Rep. 398; Curran v. Arkansas, 15 How. 319; 
Louisiana v. New Orleans, 102 U.S. 206; 
Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 
Rep. 1190; Edwards v. Kearzey, 96 U. 5S. 
595. The following cases relied upon by the 
defendant as sustaining the constitutionality 
of the statute to prior contracts were dis- 
tinguished by the court. Insurance Co. v. 
Cushman, 108 U.S. 51, 2 Sup. Ct. Rep. 236; 
Morley v. Railway Co., 146 U.S. 162, 13 
Sup. Ct. Rep. 54; Bank v. Francklyn, 120 
U.S. 747, 7 Sup. Ct. Rep. 757; Curtis v. 
Whitney, 13 Wall. 68; Antoni v. Greenhow, 
107 U. S. 769, 2 Sup. Ct. Rep. 91. Allen, 
J., dissented from the conclusion of the court 
in a vigorous opinion in which, while conced- 
ing the constitutional point, he insisted that 
the legislature intended that the act under 
consideration should apply to procedure for 
the enforcement of contracts made prior to its 
passage and was therefore void. 





MortGaGE — Penal Proviston—IncrEasE 
oF IntEREsT ON Deravutt.—In Krutz v. Rob- 
bins, 40 Pac. Rep. 415, before the Supreme 
Court of Washington, a note payable in five 
years, bearing interest at 7 per cent. per an- 
num, was secured by a mortgage which pro- 
vided that, in case default was made in the 
payment of the principal or interest, or in the 
payment of taxes or insurance, the debtor 
should pay interest at the rate of 12 per cent. 
per annum, computed on the principal sum 
from the date of the note till payment there- 





REASE 
Rob- 
preme 
in five 
er an- 

pro- 
in the 
in the 
lebtor 
cent. 
1 sum 
there- 


Vou. 41 


CENTRAL LAW JOURNAL. 69 








of. It was held that the provision for 5 per 
cent. extra interest in case of default was in 
the nature of a penalty, and could not be en- 
forced in equity. The court said in part: 


If this provision is a penalty, there can be no doubt 
that it is unenforceable, for it is a universal rule in 
equity never to enforce either a penalty or a forfeit- 
ure. 2 Story, Eq. Jur. § 1319. But what is a penalty, 
and what is liquidated damages in a given case, it is 
not always easy to determine. As the question is one 
of intention, no single rule can be laid down which 
will furnish a certain and satisfactory criterion for all 
cases. In most cases many circumstances must be 
considered in order to ascertain the real intention of 
the parties. The courts, however, have deduced from 
the authorities certain general rules, “each having 
more or less weight, according to the peculiar cir- 
cumstances of each case.”? Among these rules is one 
which is almost universally recognized and acted on, 
and which is that, where the payment of a smaller 
sum is secured by an agreement to pay a larger sum, 
the larger sum will be held a penalty, and not liqui- 
dated damages. Keeble v. Keeble, 85 Ala. 552, 5 
South. Kep. 149, and cases cited; 1 Pom. Eq. Jur. § 441; 
Adams, Eq. p. 108; 2 Pars. Notes & B. pp. 413-414; 
Seton v. Slade, 7 Ves. 265; 3 Bl. Comm. 432; Holles v. 
Wyse, 2 Ver. 289; Strode v. Parker, Jd. 316; Orr v. 
Churchill, 1 H. Bl. 227; Bonafous v. Rybot, 3 Bur- 
rows, 1370; Parker v. Butcher, L. R. 3 Eq. 762; Tiernan 
y. Hinman, 16 Ml. 400; Watts v. Watts, 11 Mo. 547: 
Mason v. Callender, 2 Minn. 350 (Gil. 302); Richard- 
son vy. Campbell, 34 Neb. 181, 51 N. W. Rep. 753; Wal- 
ler v. Long, 6 Munf. 71. 

In Alexander v. Troutman, 1 Kelly, 469, this is said 
to be the settled doctrine. If this case, therefore, 
falls within the rule stated, the provision in the mort- 
gage for an increased rate of interest in case of default 
in the payment of principal or specified interest, the 
trial court was right in refusing to enforce it. While, 
in construing contracts, due weight will be given to 
the language used, still courts of equity will not be 
absolutely controlled by the words employed, when 
the enforcement of such contract will cause an uncon- 
scionable hardship or otherwise work an injustice. 
Keeble v. Keeble, supra. A penalty has been defined 
to be an agreement to pay a greater sum to secure 
the payment of a less sum (Henry v. Thompson, 
Minor, Ala. 209), and it seems to us that this case 
clearly falls within that definition and the rule above 
stated. The additional rate of interest is essentially a 
penalty, although not designated as such. It could 
not have been intended as compensation for the use 
of the principal before maturity, for the reason that 7 
per cent. interest was agreed- on as the rate of com- 
pensation. It could not have been intended as com- 
pensation for failure to pay the interest when due, 
because it is neither proportioned to the amount of 
interest nor to the length of time the debtor is in de- 
fault. The provision for 5 per cent. extra interest 
must therefore be considered as a provision to secure 
the prompt payment of 7 per cent. interest on the 
principal debt, and also taxes, insurance, and prin- 
cipal when due. The learned counsel for the appel- 
lant cite a large number of casesin support of the 
Proposition that whether a debtor shall pay any in- 
terest or a higher or lower rate of interest may be 
made by agreement of parties to depend upon his 
Prompt payment of the principal at maturity. But 
most of them are cases where the contracts provided 

or no interest, if the principal should be paid at 





maturity, but contained a provision for interest, if 
payment was not so made. Whether such a contract 
would be enforced was the question to be determined 
in the following cases cited by appellant: Rumsey v. 
Matthews, 1 Bibb, 242; Gully v. Remy, 1 Blackf. 69; 
Horner v. Hunt, Jd. 214; Hackenburg v. Shaw, 11 Ind. 
392; Satterwhite v. MeKie, Harp. 397; Wakefield v. 
Beckly, 3 McCord, 480; McNairy v. Bell, 1 Yerg. 502; 
Parvin v. Hoopes, 1 Morris (Lowa), 294; Horn v. Nash, 
1 Iowa, 204; Fisher v. Anderson, 25 Iowa, 28; Alex- 
ander v. Troutman, 1 Kelly, 469; Rogers v. Sample, 33 
Miss. 310; Reeves v. Stipp, 91 Il]. 609; Parker v. Ply- 
mell, 23 Kan. 402; Main v. Casserly, 67 Cal. 127, 7 Pac. 
~ 426. 

or various reasons, some of which are not very 
satisfactory, these several courts held such a contract 
valid and enforceable. In some of them the decisions 
were based on the notion that the contract in con- 
troversy was equivalent to an agreement for a speci- 
fied rate of interest, with a provision that the inter- 
est would be remitted if the principal was paid at 
maturity (see Reeves v. Stipp, supra; Rumsey v. 
Matthews, supra; Satterwhite v. McKie, supra); and 
in all of them the conclusion reached was deemed to 
be in accordance with the real intention of the parties 
as gathered from the whole agreement. So, in this 
case, the court, ascertained and gave effect to the 
primary and principal agreement, and refused to en- 
force the superaded condition, because such condi- 
tion was, in effect,a penalty. We think, however, 
that the above cases are distinguishable from the case 
at bar in many particulars. 

Appellant also cites Daggett v. Pratt, 15 Mass. 177, 
and Wilkerson vy. Daniels, 1G. Greene, 180, both of 
which hold that, where a rate of interest before 
maturity is specified, and the contract provides for a 
higher rate if payment be not made at maturity, such 
higher rate is recoverable as upon the contract. The 
first of these cases is a law case, and the question of 
penalty does not seem to have been presented or con- 
sidered; and in the d the decision appears to 
have proceeded on the theory that the contract to pay 
the higher rate of interest depended on a condition 
permitted by law. That argument would seem to be 
fallacious, for the reason that it assumes that any con- 
tract not prohibited by law is enforceable, whereas 
the rule is that equity will not enforce a penalty even 
if it be not prohibited by law. But it would appear 
that that case, as an authority upon the point de 
cided, is weakened, if not destroyed, by the subse- 
quent case of Conrad vy. Gibbon, 29 Iowa, 120. But, 
whether that be true or not, it seems to us that that 
case is contrary to the rule generally recognized by 
courts of equity. And besides, in this case there are 
contingencies or conditions which were not in that, 
and which appear to be penal in their nature. For 
instance, in the case at bar, the higher rate of interest 
is provided, not only for default in payment of the 
principal, but for default in the payment of interest 
or insurance or taxes. Moreover, the consequence is 
the same whether the least important or the most 
important of these stipulations is violated, viz., the 
payment of a higher rate of interest on the principa) 
from date; and this isa further reason why these pro. 
visions for an increased rate of interest should in this 
case be considered a penalty. 1 Pom. Eq. 441-444; 2 
Greenl. Ev. § 268; Berry v. Wisdom, 8 Ohio St. 241; 
First Orthodox Church v. Walrath, 27 Mich. 232; 
Daily v. Litchfield, 10 Mich. 29; Jackson v. Baker, 2 
Edw. Ch. 471; Lampman vy. Cochran, 16 N. Y. 275; 
Alexander v. Troutman, supra. It may be said to be 
a general rule that the only cases in which the courts 
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will give effect to a contract to pay a stipulated sum 
as damages are those where the damages pro- 
vided against are uncertain, and not ascertainable 
by any satisfactory and certain rule of law. 
Mason vy. Callender, supra; 2 Greenl. Ev. § 259 


The case of Galsworthy v. Strutt, 1 Exch. 659, cited . 


by appellant, is one of the numerous cases which 
might be cited illustrative of this principle. For the 
non-payment of money the law awards interest as 
damages, and hence there is no difficulty in ascertain- 
ing the damages in this case, and it therefove does not 
fall within the rule just cited. 








EQUITABLE CONVERSION—THE SURPLUS 
PROCEEDS OF MORTGAGE SALE OF 
REAL ESTATE AS REALTY. 

An interesting application of the doctrine 
of equitable conversion arises where a mort- 
gage, executed by mortgagor in his life-time, 
is foreclosed after hisdeath. The interest of 
such mortgagor—his equity of redemption— 
is real estate, and its character becomes fixed 
as such, for purposes of distribution, by his 
death. Consequently where, after his death, 
such mortgage is foreclosed, the surplus 
money resulting therefrom after the debt and 
costs are paid is, in contemplation of law, 
real estate, and descends to and vests in the 
heirs.! The administrator has no right to de- 
mand or recover it, except, as in the case of 
other real estate, when it is required for the 
payment of debts of the intestate, and then 
only under an order of the probate court. If, 
however, the foreclosure sale takes place in 
the mortgagor’s life-time, though the money 
is not paid until after his death, the surplus 
is personalty and the title thereto vests in the 
personal representative.? This doctrine is no 
mere generalization of the text-writers, but 
has been widely and generally accepted by 
the courts. Thus in Wright v. Rose,* de- 
cided by the English Court of Chancery in 
1825, the precise question was presented. 
Intestate died seized of an estate subject to 
a mortgage. The mortgage deed, which con- 
tained a power of sale, provided that the sur- 
plus moneys, to arise from the sale, should be 
paid to the mortgagor, bis executors or ad- 
ministrators. The contest was as between 
the heir and the administrator as to the right 
to such surplus. Said Vice-Chancellor Leach, 
in deciding in favor of the heir: ‘‘If the 

1 Schouler, Exrs. and Adm., § 214; Wms. Exrs., bot- 
tom p. [690]; Croswell, Exrs., § 342; Jones on Mort- 
gages, § 1695; Woerner Am. L. Adm., § 279. 

2 Wms. Exrs., bottom p. [690]; Woerner Am. L. 


Adm., § 279. . 
3 2 Sim. & Stu. 321. 











estate had been sold by the mortgagee in the 
life-time of the mortgagor, then the surplus 
moneys would have been personal estate of the 
mortgagor, and the plaintiffs would have been 
entitled. But the estate being unsold at the 
death of the mortgagor, the equity of re- 
demption descended to his heir and he is now 
entitled to the surplus produce.’’ Again, in 
Bourne vy. Bourne,‘ also decided by the En- 
glish Court of Chancery, in 1842, the real es- 
tate in question was conveyed in trust to 
secure a mortgage, with direction to the 
trustee, in case of default in payment, to sell 
the same and pay the surplus to the mort- 
gagor, ‘‘his heirs, executors, administrators 
or assigns.’’ There was default in payment, 
but no sale took place till after the death of 
the mortgagor, who devised the estate to 
plaintiffs. The court held that there was no 
conversion, but that the surplus proceeds 
passed by the devise as real estate. 

But long before either of the above de- 
cisions of the English court the doctrine had 
been firmly established in this country by the 
case of Moses v. Murgatroyed,’ in which 
Chancellor Kent held that surplus assets 
arising from the sale of mortgaged premises 
is to be considered a part of the real estate 
and goes to the heirs.6 The same rule is 
more elaborately discussed in Dunning v. 
Oceanic Nat. Bank,’ where Dwight, Com- 
missioner, in a concurring opinion, speaking 
of the surplus proceeds resulting from the 
sale of mortgaged premises made after the 
death of the mortgagor, said: ‘‘In order to 
become personal estate for the purposes of 
administration, the money must have be- 
longed to the decedent as personalty. What- 
ever once descended to the heirs or devisees 
cannot be divested from them except for the 
purpose of liquidating some superior claim. 
After that has been satisfied any surplus be- 
longs to the heir or devisee, on the theory 
that it stands in the place of, and represents 
the, original fund. The conversion of land 
into money was only made for a special pur- 
pose; and that having been accomplished, the 
surplus, by fiction of equity, is reconverted 
into land. The truth of this can easily be 
shown by supposing that the mortgaged 

4 2 Hare, 35. 

5 1 Johns. Ch. 119. 

6 To the same effect see also Cox v. McBurney, 2 


Sandf. 560; Fliess v. Buckley, 22 Hun, 551. 
7 61 N. Y. 497, 591. 
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property had consisted of separate lots, and 
that no more had been sold on the foreclosure 
than was necessary to satisfy the mortgage. 
The unsold residue would then, of course, be- 
long to Mrs. Dunning’s heirs or devisees. 
Could it possibly have made any difference 
if the lots had happened to be sold and a sur- 
plus realized? If so, this would make the 
rights of heirs and devisees depend upon ac- 
cident rather than upon principle. As this 
property once belonged to a devisee in trust, 
and for the space of time between the date 
of the testatrix’s death and that of the fore- 
closure, the surplus which represents in 
equity that estate still belongs to the dev- 
isee. An action to recover it can be brought 
by no other person.’’ The opinion cites and 
relies upon Wright v. Rose,® cited above. 

In re Thompson’s Estate,’ decided by the 
Supreme Court of the District of Columbia 
in 1888, the deed of trust provided for the 
payment of the surplus from a sale there- 
under to the mortgagor, ‘‘his executors, ad- 
ministrators or assigns.’’ Said the court 
(Cox, J.): ‘‘Now, this final direction in the 


deed to pay over the surplus is perfectly 


needless. The law supplies the duty of 
trustees under such circumstances. When 
the land is sold in the mortgagor’s life, the 
surplus is payable to him, or if he should die 
before the day of payment, to his executors 
or administrators ; if, however, it is sold after 
his death, it is payable to his heirs. We all 
know that these expressions are often used in- 
accurately. If aman bequeathed personal 
estate to one and his heirs, nobody would 
pretend that the heirs would be entitled to it. 
So in a case of a devise of land to one, his 
executors and administrators, nobody would 
pretend that his executors or administrators 
would be entitled to it. The fair interpreta- 
tion of these inaccurate and often inadvertent 
expressions would seem to be that they are 
intended to express just what the law would 
ordain. In this case, the surplus is directed 
to be paid to the grantor, his executors, ad- 
ministrators and assigns—which is correct if 
the sale is made in his life-time and he should 
die before the receipt of themoney. But the 
case of his death before the sale would make 
adifferent case, and is simply as we think 
not provided for in the deed, but is left to 


the operation of the law.’’ 


82 Sim. & Stu. 823. 
® 6 Mackey, 536. 





In the comparatively recent case of Snow 
v. Warwick Institution,” decided May 31, 
1890, the Supreme Court of Rhode Island 
recognized and applied the rule. There the 
defendant bank as mortgagee had foreclosed 
a mortgage, and various questions arose as to 
the disposition of the proceeds. ‘‘The fifth 
question,’’ said the court, ‘‘is whéther the 
bank shall pay the surplus after the deduc- 
tions allowed, to the heirs of the mortgagor, 
or shall retain it until the appointment of an 
administrator. As we have already stated, 
the estates were sold after the death of the 
mortgagor, and consequently after the equity 
of redemption had vested in his heirs as real 
estate. The heirs are clearly entitled to the 
surplus, therefore, unless the surplus, or some 
portion of it is needed to pay the debts of the 
deceased mortgagor. The mortgagor died 
seventeen months ago, and, as no administra- 
tion has been taken out, it is fair to presume 
that the surplus will not be required for that 
purpose.’’ 

And in Holden v. Dunn," decided as re- 
cently as January 19, 1893, the Supreme 
Court of Illinois, in a well reasoned opinion, 
adopted the same view. That was a bill by 
the widow of Dunn, the deceased mortgagor, 
to have her dower assigned in the surplus re- 
sulting from a foreclosure under a decree 
entered during the life of the mortgagor, al- 
though the sale was not made till after his 
death. Said Schofield, J.: ‘‘Dunn having 
died before sale made, there was no conver- 
sion of the estate, and it must therefore have 
descended as real éstate to his widow and 
heirs in precisely the same condition in which 
he held it after decree rendered. Suppose 
that it had been found practicable at the sale 
to have satisfied the mortgage by the sale of 
a divisible part of the land and it had been 
thus satisfied. This, it is clear, would have 
disincumbered the property not sold, and it 
must be equally clear that the property thus 
disincumbered would have belonged to the 
widow and the heirs under the statute of de- 
scents. No one but the mortgagee could 
have objected to such a sale. So it can, 
upon like principle, concern no one but the 
widow and heirs and mortgagee, whether the 
mortgagee or other purchaser at the sale, in- 
stead of bidding the amount of the mortgage 


10 20 Atl. Rep. 94. 
11 33 N. E. Rep. 413. 
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debt and costs for a part of the property, 
bids a sum greater than that amount for the 

whole property. The excess must represent 

and take the place of so much property as it 

is for.’ It is not necessary to further mul- 

tiply quotations. Unquestionably the general 

rule may be stated to be that if land be sold 

for a spécific purpose, the surplus money 

shall, as between the heirs and next of kin, 

be considered real estate, so far as to vest in 
the persons who would have been entitled to 

it had it remained unconverted. But after it 
has so vested in the persons entitled, it is to 
be treated as money in his hands, and, in case 
of his subsequent death, goes to his personal 
representatives as personal estate." 

The doctrine that such surplus is real in its 
nature has been repeatedly recognized in 
other cases, which do not turn exactly upon 
the relative rights of the administrator and 
heir-at-law to claim it. But, in the case of 
Kinner v. Walsh,"* one Henry Held and his 
wife executed a deed of trust upon her land 
to secure the husband’s debt. After the 
wife’s death the land was sold for the debt, 
leaving a surplus in the hands of the trustee, 
which was garnished by a creditor of the 
husband. The court held that it could not 
be so reached. Said Bliss,J.: ‘‘Anna Held 
died about a year before the sale. The equity 
of redemption descended to her heirs and 
their right to the property became complete, 
subject only to the trust deed and to the 
curtesy of her husband. That descent car- 
ried with it the right to any surplus arising 
from the sale of the property after paying the 
debt. There is no difference in this respect 
between a common mortgage and a mortgage 
with a power to sell. They are all alike re- 
deemable, and are all given for the same 
end.’’» 

In re Motier’s Estate, was a proceeding 


12 Citing Titus v. Neilson, 5 Johns. Ch. 452; Pickett 
vy. Buckner, 45 Miss. 226, both of which will be found 
in point. 

18 Williamson v. Mason, 23 Ala. 488; Lloyd v. Hart, 
2 Pa. St. 473; Beard v. Smith, 71 Ala. 568; Bowles v. 
Hoard, 71 Mich. 150; Garner v. Wood, 71 Md. 37; Sears 
v. Mack, 2 Bradf. 394; Chaney v. Chaney, 38 Ala. 35; 
Sayer’s Appeal, 79 Pa. St. 428; Shaw v. Hoadley, 8 
Blackf. (Ind.) 165. 

14 44 Mo. 65. 

15 Citing and relying upon Bourne v. Bourne, 2 
Hare, 35; Moses v. Murgatroyd, 1 Johns. Ch. 130; 
Wright v. Rose, 2 Sim. & Stu. 323, all cited and fully 
discussed above. 

16 7 Mo. App. 514. 





by a widow for a statutory allowance of $400 
out of personalty. The personal property 
was insufficient, but there remained a surplus 
of the proceeds of a sale of the real estate 
after the payment of the debts. The court 
held that the allowance could not be made of 
such funds under the terms of the statute. 
Said Lewis, P.J.: ‘‘It is clear from the tenor 
of these two sections that the provision in- 
tended must come from the personal estate 
only. The land belongs to the heirs. It 
cannot be touched for any purpose of admin- 
istration, except in the specific mode and for 
the specific objects elsewhere indicated by 
statute. When real estate is converted into 
money, whatever surplus remains, after a 
proper application to the objects of the con- 
version, still represents the realty for the 
benefit of the heirs, and cannot be merged in 
the personalty for purposes which pertain only 
to that classification.’’ 

Jewell v. Knettle’” was a similar proceed- 
ing by a widow for a statutory allowance of 
$400 out of the personalty. In that case, 
after the husband’s death, a sale was made 
of his realty under deed of trust, as in the 
case at bar, and the widow sought to have 
her allowance out of the surplus which re- 
sulted. This the court denied her, holding 
the surplus to be realty, which went to the 
heirs and could not be diverted for the pur- 
pose of the widow’s allowance. 

A more recent case was In re Estate of 
Lloyd.'® That was a contest between the 
widow demanding a statutory allowance out 
of a surplus from a sale, under a deed of 
trust, after the death of the intestate, and a 
creditor of the estate. The court held that 
it was error for the court below to order such 
surplus paid over to the widow; that it ‘‘goes 
to the heirs, subject, of course, to the pay- 
ment of debts.’’ 

Witiiam L. Murrree, JR. 


17 39 Mo. App. 262. 
18 44 Mo. App. 670 (1891). 








CRIMINAL LAW — COUNTERFEITING TRADE- 
MARK—UNION WORKINGMEN. 


STATE V. BISHOP. 


Supreme Court of Missouri, May 21,1895. 


1. The law of Missouri relating to the adoption, 
registration and protection of trade-marks (Laws of 
Mo., 1893, p. 260 et al.), is designed to protect the owner 








not only in the use of a technical trade-mark, but also 
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in the use of “other insignia by label, symbol or other- 
wise, which he may attach to merchandise, to distin- 
guish it from all other articles of merchandise in the 
market.”’ 

2. One who sells cigars to which is affixed a coun- 
terfeit of the label of the Cigar Makers’ International 
Union of America, “knowing the same to be imitation 
or counterfeit,’? may be convicted under this law. 

3. The information in such case need not aver exclu- 
sive ownership of the label in the organization. 

4, The law does not violate that provision of the 
constitution which inhibits the legislature from 
“granting to any corporation, association or individ- 
ual any special or exclusive right, privilege or im- 
munity,” since the statute relates to persons as a 
class, and is therefore a general law, and does not re- 
late to particular persons of a class, although ‘‘asso- 
ciations or unions of workingmen,” are specified. 

5. Where defendant is convicted, without it appear- 
ing that he knew at the time of the sale the label at- 
tached to the cigars was counterfeit, the case will be 
reversed. 

BurRGEss, J.: Defendant was convicted and 
fined $100 in the St. Louis Court of Criminal Cor- 
rection, under an information filed against him in 
said court by the assistant prosecuting attorney, 
charging him with having sold a box of cigars to 
one David Kreyling, on June 26, 1894, upon which 
there was a counterfeit label of the Cigar Makers’ 
International Union of America, contrary to, 
and in violation of, an Act of the General As- 
sembly of the State of Missouri, entitled ‘‘an act 
to repeal sections 8569, 8570, 8571, 8572, 8573, 
8574, 8575, 8576, 8577, of the Revised Statutes of 
1889, entitled ‘Trade-marks,* and to enact eight 
new sections in lieu thereof.’” The case is in this 
court on defendant’s appeal. 

Sections 1 and 4 of the act under consideration 
are as follows: Section 1. Any “person may 
adopt a trade-mark to be recorded. If any me- 
chanic, manufacturer, association or union of 
workingmen, or other persons, shall wish to 
adopt any particular name, term, design or de- 
vice as his or their trade-mark, to designate, 
make known or distinguish any goods, wares or 
merchandise by him or them manufactured or 
prepared, he or they may write out a description 
of such name, term, design or device, describing 
the same accurately, and sign and acknowledge 
the same before some officer competent to take 
the acknowledgment of deeds, and file the same 
for record in the office of the secretary of State, 
by leaving two copies, counterparts or fac- 
similes thereof, with the secretary of State; said 
secretary shall deliver to such mechanic, manu- 
facturer, association or union of workingmen, or 
other person, so filing the same, a duly attested 
certificate of the record of the same, for which he 
shall receive a fee of one dollar; such certificate 
shall, in all suits and prosecutions under this act, 
be sufficient proof of the adoption of such label, 
trade-mark or form of advertisement, and the 
right of such mechanic, manufacturer, association 


or union of workingmen, or other person, to 
adopt the same. No label, trade-mark or form of 
advertisement shall be recorded that in any way 
resembles or would probably be mistaken for a 





label or trade-mark already of record.” Section 
4. ‘Penalty for keeping or selling goods with 
false brand. Any person, persons, association or 
union of workingmen, or body-corporate or pol- 
itic, who shall vend or keep for sale any goods, 
wares, merchandise, compounds or preparations 
upon which or in connection with which any 
forged imitation or counterfeit label, brand, 
stamp, wrapper, imprint, engraving, bottle or 
trade-mark shall be placed, affixed or used, and 
intended to represent the said goods, wares, im- 
plements, merchandise, compounds or prepara- 
tion as the genuine goods, wares, merchandise, 
compound or preparation of any other person or 
persons association or union of workingmen, or 
body-corporate or politic, knowing the same to be 
imitation or counterfeit, shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, 
shall be punished by a fine of notless than 
one hundred dollars nor more than five thousand 
dollars, or by imprisonment in the county jail 
not less than one month nor more than twelve 
months, or both, and shall also be liable in 
a civil action to the person or persons, as- 
sociation or union of workingmen, or body- 
corporate or politic, whose goods, wares, im- 
plements, merchandise, compounds or prepara- 
tions is imitated or counterfeited, or whose label, 
stamp, wrapper, engraving, imprint, bottle, or 
trade-mark is imitated, forged or counterfeited, 
placed, affixed or used, for all damages such per- 
son or persons, association or union of working- 
men, or body-corporate or politic, may or shall 
sustain, both by virtue of the loss of profits and 
the damage done to the reputation of the said 
genuine article, goods, wares implements, mer- 
chandise, compound or preparation, by reason of 
any of the acts in any section of this chapter men- 
tioned, and may be restrained or enjoined by any 
court of competent jurisdiction from doing or 
performing any of the acts herein mentioned.”’ 
The only objection to the information is that it 
does not aver exclusive ownership of the label in 
question in the Cigar Makers’ Union. Defendant 
was ajdealer in cigars in the City of St. Louis, and 
on the 26th day of June, sold to one David Krey- 
ling, a box of cigars, upon which there was a 
counterfeit label of the Cigar Makers’ Interna- 
tional Union of America, which is as follows, to- 
wit: 





{ 
September, 1880. | 
Issued by Authority of the 
Cigar Makers’ International Union of America. 
Union-Made Cigars. 
This certifies, That the cigars con-| 
tained in this box have been made) Local 
a first-class workman, a member 
of the Cigar Makers’ International 
Union of America, an organization, 
a oe opposed to inferior rat-shop, Coolie, 
Device. | prison or filthy tenement house) 
workmanship. Therefore, we rec Stamp. 
| ommend these cigars to all smokers 
throughout the world. 
All infringements on this label will, 
be punished according to law. 
G. W. Perkins, President, | 
C. M. I. U. of America. 





The label of which the one introduced in evi- 
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dence was a counterfeit was duly registered. 
Said union was a voluntary, unincorporated as- 
sociation of cigar makers, having members and 
lodges or branches in the various States of the 
Union and Canada; was not a dealer or manu- 
facturers in cigars, nor was its object trade or 
commerce, but merely for the purpose of promot- 
ing the intellectual, moral and social qualities of 
its members. A member of the union has the 
right to use the label, but no other person has 
except those who, or firms which, employ mem- 
bers of the union in the capacity of cigar makers 
or packers, who are also permitted to use the 
label, so long as they employ members of the 
union. The label is not the exclusive property of 
citizens of the State of Missouri, but the right to 
use it is shared alike by all persons, members of 
the union, and by them who employ union men. 
At the time of the sale of the box of cigars de- 
fendant stated that the label thereon was the 
genuine label of the union, and there was no evi- 
dence tending to show that he knew to the con- 
trary. The first contention is that the label of 
the Cigar Makers’ International Union of Amer- 
ica is not a trade-mark, and is, therefore, not en- 
titled to protection under the law quoted. It 
may be conceded that the label is not what is 
generally understood by law writers to be a tech- 
nical trade-mark, because it does not pretend or 
intimate that the cigars are owned, prepared or 
manufactured, by the union as an organization, 
or that as such union it has any interest or prop- 
erty therein, nor by what particular firm or per- 
son the cigars to which it may be attached were 
manufactured, the only right conferred on mem- 
bers of the organization and firms which employ 
members of the union in the capccity of cigar 
makers or packers being to use the same, the ob- 
ject and purpose being to designate the cigars 
thus labeled from cigars manufactured by per- 
sons Other than members of the union. The same 
label was held not to be a valid common law 
trade-mark in McVey v. Brindel, 144 Pa. St. 235; 
Weener v. Brayton, 152 Mass. 101, and by a 
divided court in Cigar Makers v. Conhaim, 40 
Minn. 243. 


In Weener vy. Brayton it was said: ‘The right 
to a trade-mark cannot exist asa mere abstract 
right independent of, and disconnected from, a 
business. Itis not property as distinct from, but 
only as incident to, the business. It cannot be 
transferred except with the business, may be sold 
with it, and ordinarily passes with it.’ The law 
not only protects the owner in the use of a tech- 
nical trade-mark, but it protects him in the use 
of other insignia by label, symbol or otherwise, 
which he may attach to merchandise, to dis- 
tinguish it from all other articles of merchandise 
in the market, and this protection may be had, 
by injunctive proceedings at the instance of a 
member of an unincorporated association which 
has adopted a label purporting to be issued by 
the association, to be placed on boxes of mer- 
chandise made by members of the association 





who have the sole right under their articles of 
association to use the same, against any person 
not authorized to make use thereof, and who is 
making fraudulent use of such label. Carson v. 
Ury, 39 Fed. Rep. 777, and authorities cited. If, 
then, the unlawful use of the label under con- 
sideration, could be restrained by injunctive pro- 
ceedings, instituted by a member of the union 
against a competitor in business using the label 
without authority, it would seem to follow asa 
sequence, that the State by appropriate legis- 
lation might protect the use of such label and 
prohibit its use by persons other than members 
of the union, or persons who employ members 
thereof in the manufacture and sale of cigars. 
Certainly no personal rights or principle of public 
policy are violated by such legislation, and this 
is true, even though the legislature may have 
used the word ‘‘trade-mark’’ in the sense that it 
is ordinarily understood and used by text writers 
and defined by judicial decisions. 


In People v. Fisher, 50 Hun, 552, the defendant 
was convicted under a statute of the State of New 
York of counterfeiting and imitating a trade- 
mark, and affixing the same to an article of mer- 
chandise in violation of the statute. The trade- 
mark was devised by the Cigar Makers’ Inter- 
national Union of America, and is the same one 
involved in this controversy. In that case it was 
held ‘‘that the members of the organization might 
lawfully devise, as they had done, a trade-mark 
label to designate the products of their labor, 
and that a person counterfeiting and imitating 
such trade-mark, and affixing the same to an 
article of merchandise, not the product of the 
labor of members of the union, was properly con- 
victed of the offense of counterfeiting and 
imitating a trade-mark.’ In the course of the 
opinion it is said: ‘*The only recognized indica- 
tion of a trade-mark is the source, origin or owner- 
ship of the article of merchandise on which it is 
placed. Caswell v. Davis, 58 N.Y. 223. This 
means that the mark is calculated to distinguish 
the article which bear it from those of other 
makers or vendors. It need not indicate any 
particular person as maker, manufacture or ven- 
dor, or give the name or address of either. When 
the mark has become recognized by purchasers 
as a distinctive designation of a particular maker, 
manufacturer or seller of a certain quality of 
goods, it will be sufficient indication of the 
origin or ownership within the rule requisite to 
its protection as such, although purchasers may 
not, from the works or otherwise be able, to tell 
who is the particular maker or seller of the 
article. Godillot v. Hoins, 81 N. Y. 263; Ins. 
Oil Tank Co. v. Scott, 33 La. Am. 946. Ab- 
stractly, and apart from its application and use, a 
trade-mark has no recognized ownership. Its 
value is in its employment in marking the goods 
upon which it is placed. This gives it the char- 
acter of property. It is, then, a symbol of 
reputation or good will.” Derringer vy. Plate, 29 
Cal. 292; Bradley v. Maton, 33 Conn. 157. 
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In Cohn v. People, 23 L. R. A. 821, defendant 
was convicted under the statute of Illinois for 
using on boxes of cigars sold by him a counter- 
feit of the label of the ‘‘Cigar Makers’ Interna- 
tional Union of America,’’ and it was held that 
punishment of imitators or counterfeiters of 
trade-marks was properly provided for under the 
laws of that State under which the conviction was 
had. See also State v. Hagen, 33 N. E. Rep. 
223. The question then recurs was the defendant 
guilty of a misdemeanor under the statute, if he 
knowingly placed a counterfeit label of the Cigar 
Makers’ International Union of America on the 
box of cigars sold by him to the witness Krey- 
ling? In arecent decision by the St. Louis Court 
of Appeals, inthe case of the State v. Berling- 
heeiner (not yet reported), it was held that the 
label in question was not protected by the act of 
1893, and that a conviction thereunder for know- 
ingly placing a counterfeit of the label upona 
box of cigars and then selling the cigars could 
not be upheld. The decision is predicated upon 
the fact that, prior to 1893, the statute was de- 
signed alone for the protection of foreign and 
domestic trade-marks, and that nothing was 
added thereto by the repeal of certain sections 
and the enactment in lien thereof of sections one 
and four, supra. In other words, that the law 
was not so amended as to include a label like the 
one in question. Prior to that time the statute 
law was only intended for the protection of 
foreign and domestic trade-marks. State v. 
Gibbs, 56 Mo. 133. While all statutes pertaining 
to crimes and their punishments should be 
strictly construed, and nothing left to intend- 
ment, they should not be so construed as to 
thwart the evident will and intention of those 
who enacted them, when thatintention is plainly 
and fairly deducible from the law itself. When 
that is done in this case we can but conclude 
that the purpose and intent of the legislature was 
to amend the law so as to protect, and that it does 
protect labels as trade-marks when adopted by 
associations or union of workingmen to make 
known and distinguish goods, wares, and mer- 
chandise, manufactured or prepared by them, 
from those manufactured or prepared by other 
persons, unions or associations. Wherever the 
law was amended it was so as to include ‘‘as- 
sociation or union of workingmen,”’ which is very 
pursuasive at least that the purpose was to pro- 
tect them in any label, advertisement or symbol 
that they mightadopt as their trade-mark. More- 
over, under the law of 1889, a trade-mark was 
required to be recorded in the office of the re- 
corder of deeds of the county where the goods, 
wares, and merchandise, were manufactured, 
while by the act of 1893, it is required to be re- 
corded in the office of secretary of State, whose 
certificate is made proof of the adoption of such 
label, trade-mark or form of advertisement, and 
of the right of such association or union of work- 
ingmen to adopt the name. The law as amended 
expressly confered upon any association or union 





of workingmen aright that they did not possess 
under the statute before, that is, the right to adopt 
as a trade-mark a labei, such as the one in ques- 
tion. Our conclusion is that the act not only em- 
braces technical trade-marks, but that it includes 
‘any label, symbol or advertisement which may 
be, or has been, adopted by any ‘‘association or 
union of workingmen” as a trade-mark, in ag- 
cordance with its provisions, hence our disap- 
proval of the case last cited. It is next con- 
tended that the act of 1893 is unconstitutional, is 
class legislation, and in violation of section 53, 
article four of the State Constitution, which in- 
hibits the legislature from “granting to any cor- 
portion, association or individual any special or 
exclusive right, privilege or immunity.”” Weare 
unable to see the force of this contention. It is 
well settled law in this State, at least, that a stat- 
ute relating to persons or things asa class is a 
general law. State ex rel. Harris v. Herman, 75 
Mo. 340; State ex rel. Lionberger v. Tolle, 71 Mo. 
645; Lynch v. Murphy, 119 Mo. 163. The law 
does not relate to particular persons or things of 
a class, but embraces within its provisions all as- 
sociations or unions of workingmen, and clearly 
does not fall within the inhibition of the consti- 
tution. Cohn v. People, supra. A further con- 
tention is that the information is insufficient be- 
cause it fails to aver exclusive ownership of the 
label in question in the organization known as 
the Cigar Makers’ International Union of America. 
No such averment seems to be required under the 
law which makes it a misdemeanor for any per- 
son, persons, association or union of workingmen, 
or body-corporate or politic, who shall vend or 
keep for sale any goods, wares, merchandise, 
compounds or preparations upon which or in con- 
nection with which any forged, imitation or 
counterfeit label shall be placed, affixed or used, 
and intended to represent the said goods, wares, 
implements, merchandise of any other person or 
association or union of workingmen. The -in- 
formation is in the language of the statute, and 
is well enough. A final contention is that the 
State failed to prove guilty knowledge upon the 
part of the defendant, that is, that at the time he 
sold the box of cigars, containing a counterfeit 
label, he knew the label to be counterfeit. This 
contention is not without merit. The record be- 
fore us is barren of proof as to guilty knowledge 
on the part of defendant, in the absence of which 
he was not guilty of any offense under the law, 
which expressly provides that the label must 
have been used knowing it to be an imitation or 
counterfeit. For failure of proof in this regard 
the judgment is reversed and the cause remanded. 
All of this division concur. 


Nore.—1. The Label is not a Trade-mark—Pro- 
tection of.—The conclusions of the court that the 
label of the Cigar Makers’ International Union of 
America is not a trade-mark accords with reason and 
the law as uniformly announced by judicial decis- - 


ions. 
A trade-mark is a peculiar name or device by which 
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a person dealing in an article designates it as of a pe- 
culiar kind, character or quality, or as manufactured 
by or for him, or dealt in by him, and of which he is 
entitled to the exclusive use. Rogers v. Taintor, 97 
Mass. 291; Chadwick v. Covel, 151 Mass. 190. Itisa 
mark, device, etc., ‘‘adopted by a manufacturer or 
vendor:” ‘ta mark by which one’s wares are known in 
trade.”” Shaw Stocking Co. v. Mack, 12 Fed. Rep. 
710; Anderson’s Law Dict., tit. ““Trade-mark.” It is 
“something affixed by a manufacturer or merchant 
to goods he offers for sale, to distinguish them from 
like goods of other dealers.” Gilman v. Hunnewell, 
122 Mass. 147; Mfg. Co. v. Tanner, 11 Otto (U. 8.), 56; 
Newman y. Alvord, 51 N. Y. 193; 2 Abb. Law Dict., 
tit. ““Trade-mark;” Stroud’s Jud. Dict., tit. ‘““Trade- 
mark;”? Winfield’s Words & Phrases, tit. ‘‘Trade- 
mark.” It “must, either by itself or by association, 
point distinctly to the origin or ownership of the 
article to which it is applied.’”’ Canal Co. v. Clark, 18 
Wall. (U. 8S.) 311, 823; Black’s Law Dict., tit. ““Trade- 
mark.” “It must indicate to those familiar with its 
use and purpose by and for whom the article was 
made, produced or prepared for sale.” Cigar Mak- 
ers’ P. U. v. Conhaim, 40 Minn. 243, 246. 

There is no exclusive ownership of the names, de- 
vices, symbols or marks which constitute a trade- 
mark apart from the use or application of them; but 
the word trade-mark is the designation of them when 
applied to a vendible commodity. Weener v. Bray- 
ton, 152 Mass. 101. 

The Supreme Courts of Massachusetts, Pennsylva- 
nia and Minnesota, and the U.S.C. C. for the E. D. 
of Mo., have all held that this particular label is not a 
trade-mark. Weener v. Brayton, 152 Mass. 101; Me- 
Vey v. Brendel, 144 Pa. St. 285; Cigar M. P. U. v. Con- 
haim, 40 Minn. 248; Carson vy. Ury, 39 Fed. Rep. 777. 
Indeed, no court has ruled to the contrary, except the 
Supreme Court of N. Y., under a statute, essentially 
changing the definition of a technical or common law 
trade-mark. This opinion will be discussed. 

The court asserts that the object of the use of the 
label is “‘to designate the cigars thus labeled from 
cigars manufactured by persons other than members 
of the union.” Itis simply a device to distinguish 
between the work of union and non-union working- 
men. The cigars are not ‘“‘manufactured or prepared” 
by the union as an organization. The union is not a 
manufacturer or dealer in cigars, or engaged in trade 
or commerce of any kind. The label does not point 
out the source or origin of the cigars, the place of 
manufacture, the name of the manufacturer or dealer, 
nor the name of the maker. Filley v. Fassett, 44 Mo. 
168, 176; Liggett & Meyer T. Co. v. Sam Reid Tobacco 
Co., 104 Mo. 58, 60. The right to use the label is not a 
property right, without which there can be no trade- 
mark. It is a mere personal privilege contingent 
upon membership in the union; when membership 
ceases, the right to use the label ceases. 

The court says that the Missouri law not only pro- 
tects technical trade-marks, but the use of other in- 
signia by label symbol or otherwise, which may be 
attached to merchandise to distinguish it from all 
other articles of merchandise in the market, and this 
protection may be had by “injunctive” (“‘injunction” 
was probably meant) proceedings at the instance of a 
m2mber of an unincorporated association “‘which has 
adopted a label purporting to be issued by the asso- 
ciation, to be placed on boxes of merchandise made 
by members of the association who have the sole right 
under their articles of association to use the same, 


against any person not authorized to make use there- 
of, and who is making fraudulent use of such label,’ 





citing Carson v. Ury, 39 Fed. Rep. 777. Therefore, 
concludes the court, the State may, by appropriate 
legislation protect the use of such label, ete. “And 
this (‘sequence’) is true,’ declares the court, ‘‘even 
though the legislature may have used the word ‘trade- 
mark,’‘in the sense that it is ordinarily understood 
and used by text-writers and defined by judicial de- 
cisions! !”’ 

The statement of the court as to the remedy by in- 
junction is inaccurate and misleading, resulting 
doubtless from a total misapprehension of the princi- 
ple of the decision of Carson v. Ury, supra. It is 
submitted that no court of last resort has ever ruled, 
as indicated in the opinion. The remedy by injunc- 
tion will not lie at the instance of a member of the 
univn unless such member is a manufacturer or 
dealer. If Carson v. Ury, supra, and other cases on 
this point had been even casually examined it seems 
evident that such loose statement would not have 
been made. In the Carson case the court said: ‘This 
is not a trade-mark case. It is a bill filed to 
restrain the defendants from perpetrating a fraud 
which injures complainant’s business, and occasions 
him a pecuniary loss.”” And in commenting on Cigar 
Makers’ P. U. v. Conhaim, 40 Minn. 243, 246, and 
Schneider v. Williams, 44 N. J. Eq. 391, the court far- 
ther said: ‘In both of those eases the bill seems to 
have been framed upon the theory that the union 
label was a technical trade-mark, and that as such it 
was the property of the members of the union in the 
aggregate, and that any one or more members of the 
union whether they were or were not engaged on 
their own account in the manufacture and sale of 
cigars and in the use of the label, might maintain a 
suit to restrain an unauthorized party from using the 
label. The decision in each case was adverse to such 
contention. The bills appear to have been filed by 
persons and by an association who were not engaged 
in the manufacture and sale of cigars on their own 
account. Hence, they were not injuriously affected 
by the fraudulent acts complained of, or, if they were 
liable to suffer a pecuniary loss to any extent or at 
any time in consequence of such acts, the loss to be 
apprehended was indirect and speculative. It may 
well be conceded that the plaintiffs in those cases had 
no such property rights involved as would enable 
them to maintain an action, even on the theory on 
which this decision proceeds.” 

That the legislature may, by proper legislation, 
protect a label or other form of advertisement is un- 
questionably true, but whether such may be pro- 
tected asa mere abstract right, disconnected from @ 
business, is a different proposition. If the legislature 
used the word “trade-mark” in its technical sense, it 
follows that a label or other form of advertisement, 
unless such fall within the technical definition of 4 
trade-mark, is not included in the act. Yet the court 
holds that label, etc., are included. Then, the word 
trade-mark was not used in a technical sense. That “a 
trade-mark cannot exist as a mere abstract right, in- 
dependent of, and disconnected from a business” is a 
sound rule of law, and fully endorsed by the court. 
If this is true, bow can the legislature protect the 
rights of an organization not engaged in buying or 
selling or manufacturing, that isto say, not engaged 
in business, in a trade-mark? To eliminate the busi 
ness idea, destroys the trade-mark. 

The court declares that the law was intended to 
protect ‘labels as trade-marks when adopted by asso- 
ciation or unions of workingmen.” The expression 
“labels as trade-marks” is rather loose, since a label 


“"" or may not be a trade-mark, yet the court uses 
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the expressions: ‘‘the right to adopt as a trade-mark a 
label;” ‘“‘the purpose was to protect them (working- 
men) in any label, advertisement or symbol that they 
might adopt as their trade-mark;” “any label, sym- 
bol or advertisement, which may be, or has been 
adopted as a trade-mark.’’ Such expressions 
do not harmonize with the principles of the text- 
writers and judicial decisions. The law meant either 
to protect labels, etc., as such as well as_ technical 
trade-marks or only to protect such labels, etc., as 
may be adjudged to be trade-marks in conformity 
with well-established legal principles. The decision 
of the court seems to be that the law includes all la- 
bels, ete., as well as common-law trade-marks. 

In the beginning of the opinion the court expressly 
states that the defendant was convicted, under an in- 
formation charging him with having sold a box of 
cigars upon which there was a counterfeit label, in 
violation of a statute, and afterwards says, “‘the ques- 
tion then recurs was the defendant guilty,” etc., “‘if 
he knowingly placed a counterfeit label,” etc., on the 
box of cigars sold. Under the statute selling an ar- 
ticle containing a counterfeit label, and placing a 
counterfeit label on goods, etc., are separate offenses, 


and it appears in the principal case the defendant was ) 


convicted of the former, which was the only question 
before the court. Such careless statement produces 
confusion and inaccuracy, and may explain other in- 
consistencies and loose declarations contained in the 
principal opinion. 

The decision of People v. Fisher, 50 Hun (N. Y.), 
652, referred to in the principal opinion, resulted 
from construction of the New York Penal Code, which 
changes entirely the definition of a technical or com- 
mon law trade-mark. As defined by the New York 
statute (§ 366), a trade-mark “is a mark used to indi- 
cate the maker, owner or seller of an article of mer- 
chandise; and includes, among other things, any 
name of a person or corporation, or any letter, word, 
device, emblem, figure, seal, stamp, diagram, brand, 
wrapper, ticket stopper, label, or other mark lawfully 
adopted by him and usually affixed to an article of 
merchandise, to denote that the same was imported, 
manufactured, produced, sold, compounded, bottled, 
packed or otherwise prepared by him,” ete. 

This statute evidently intended to change the law 
as it existed prior to its adoption. It expressly de- 
clares that ‘‘any letter, word, device, emblem * * * 
label,” etc., is a trade-mark, within the meaning of 
the New York law. The Illinois law is equally 
broad for under its express provisions it protects 
“any label, trade-mark or form of advertisement an- 
nouncing that goods to which such label, trade-mark 
or form of advertisement shall be attached were man- 
ufactured by such person or by a member or mem- 
bers of such association or union,” etc., and it em- 
phatically declares that ‘‘any person who shall use 
any counterfeit or imitation of any label, trade-mark 
or form of advertisement,” etc., “shall be guilty,’ 
ete, 

The most hasty reading of these statutes will dis- 
close that they are radically different in language, 
scope and purpose from the Missouri statute, hence, 
the New York and Illinois cases cannot support the 
decision of the principal case. 

The first section (the section conferring the right of 
adoption, etc.), of the Missouri law, relating to the 
adoption of trade-marks, provides that “If any me- 
chanic association or union of workingmen 
or other person, shall wish to adopt any particular 
hame, term, design or device as his or their trade- 
mark, to designate, make known or distinguish any 





goods, wares or merchandise by him or then manu- 
factured or prepared,” he or they may have the same 
registered, etc. In this language two essential ele- 
ments of every trade-mark are pointedly expressed, 
namely, first, that the name, term, design, or device 
adopted must possess the characteristics of a technical 
trade-mark, and, second, the goods, wares or mer- 
chandise must be manufactured or prepared by the 
adopter; and the third requisite is clearly implied, 
namely, that the trade-mark must be used in connec- 
tion with the goods, etc., ‘‘manufactured or pre- 
pared.” These are the three essential characteristics 
that constitute a trade-mark none of which are pres- 
ent inthe label in question. No argument is neces- 
sary, to demonstrate that the language quoted from 
the Missouri statute cannot by any possible construc- 
tion be held to include any name, term, device, label, 
etc., unless such things are trade-marks. Such things 
are included in both the New York and Illinois stat- 
utes, as above shown. Butit appears clear that the 
above language does not protect labels, etc., as such but 
only such names, terms, devices, etc., as may be ad- 
judged to be trade-marks. The language is designed 
to protect ‘‘trade-marks” as contradistinguished from 
mere names, terms, devices and labels. This is the 
construction given to this statute by the St. Louis 
Court of Appeals, and is unquestionably sound. It is 
true that the law uses the expression “proof of the 
adoption of such label, trade-mark or form of adver- 
tisement, and of the right of such mechanic 

to adopt the same.”? Also section 4 of the laws, un- 
der which conviction was obtained, uses the words 
“label, brand, stamp, wrapper, trade-mark,” etc. But 
the language conferring the right to adopt, register, 
etc., trade-marks limits, in as plain terms as our lan- 
guage will express, the “‘name, term, design or de- 
vice,’? which may be selected to such as may be held 
to be technical trade-marks. This language creates 
the right and confines it to such terms, labels, etc., as 
may be regarded by the general principles of laws, as 
common-law or technical trade-marks. No language 
could be more clear, direct or pointed. The words 
“brand, stamp, wrapper, imprint,” etc., as employed 
in section 4, are not used in section 1, conferring the 
right of adoption, etc. The language above quoted, 
indicates a clear comprehension of the meaning of the 
word “‘trade-mark.”? It was intended to be confined 
within its legitimate scope, to-wit, as a business term.. 
The goods, etc., to which the trade-mark was to be 
attached, were to be by “him or them (workingmen) 
manufactured or prepared,” on his or their own ac- 
count, and not as mere servants of others. The law 
does not create a trade-mark in labor. But that 
seems to be the result of this decision. 

2. Is the Law Constitutional2— It is construed as 
conferring upon an association or union of working- 
men the right to adopt and affix a label to goods made 
by them as mere employees of others, and not made 
by them in the capacity of manufacturers or pro- 
prietors, either as individuals or as an association or 
union; as creating a label (with all the attributes of a 
trade-mark), in labor, disconnected from, and inde- 
pendent of, trade or commerce; as conferring upon 
the members of an association or union of working- 
men special privileges respecting the labeling and 
identification of the products of their labor not con- 
ferred upon or possessed by other citizens who do not 
engage in manufacture or commerce. All other asso- 
ciations or unions not of workingmen, formed for the 
elevation and comfort of their members are excluded 


from such special privileges, likewise are all working- 
men who do not belong to ‘associations or unions.’ 
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The fact that the law thus directly discriminates, in 
the respect just pointed out, against all classes of as- 
sociations and unions not of workingmen, and non- 
union workingmen is immaterial. Yet the law is held to 
be general for the reason, says the court, that it relates 
to persons as a class, to-wit, ‘“‘associations or unions 
of workingmen,” and not to particular persons of a 
class. The law embraces, that is to say, within its 
provisions, all associations or unions of workingmen. 
Does the court mean that the class is determined by 
the words “‘associations or unions,” or by the word 
‘“‘workingmen,” or by the phrase ‘‘associations or 
unions of workingmen?” First, let us assume the 
latter. Workingmen have been uniformly held to 
belong to and constitute a particular class in every 
community. Yet they do not all belong to associa- 
tions or unions, as every well informed person knows. 
Unless they do the law, as above construed, cannot 
afford them protection in the manner indicated, hence, 
it is evident that the court errs when it says that the 
law relates to persons as a class, for this illustration 
shows that it relates to particular persons (members 
of associations or unicns) of a class (workingmen). 
Second, let us assume that “persons as aclass” ap- 
plies to ‘“‘associations or unions.’? Numerous associa- 
tions or unions exist in every section, but they are 
not all composed of ‘‘workingmen,” as this word is 
usually understood and applied. Ifthe term is to be 
confined to those embracing workingmen only, itis ap- 
parent that the discrimination is in favor of ‘“‘particu- 
lar persons of a class,’’ to-wit, workingmen compris- 
ing associations or unions, and not in favor of “per- 
sons as a class,” to-wit, those who belong to associa- 
tions or unions of whatever nature. Third, let us as- 
sume that the word ‘‘workingmen” establishes the 
constitutionality of the law. Undoubtedly this terms 
relates to ‘persons as a class.” But the law, by ex- 
press language separates the workingmen into union 
and non-union workingmen, when it employs the 
phrase “associations vr unions of workingmen.”’ The 
result is the same, as in proposition first, above, 
namely, the designation, in direct, pointed and un- 
equivocal language, of “particular persons of a class.” 

A careful reading of the label likewise leads to this 
conclusions. Itis not an emblem of business. It is 
radically different from a trade-mark, or business 
label, in its character, its purpose and the manner of 
its use. Itis solely and simply a device, to distin- 
guish between union and non-union workingmen, and 
to discriminate against the work of the latter. All 
workingmen are entitled to equal protection under the 
law, and no discrimination, however slight, should be 
tolerated. Yet, ‘‘the law allows it, and the court 
awards it.”” The Supreme Court of Pennsylvania said 
the “‘right to use such a label may well be doubted, 
whether the question is treated as one of morals or of 
law.” MeVey v. Brendel, 144 Pa. St. 235. 


8. Averment of Exclusive Ownership of the Label 
in the Association is Held not to be Required.—It 
would seem that in accordance with elementary 
principles ownership of the label in some individual, 
or association or union should be pleaded. A trade- 
mark or label cannot be established without aver- 
ment and proof of exclusive ownership. There exists 
no decision to the contrary. The misdemeanor, 
specified in the law under consideration, is against 
some “person or persons, association or union of work- 
ingmen, or body-corporate or politic.” Here it was 
claimed that the Cigar Makers’ International Union 
of America was injured; and this without alleging 
that it was the sole proprietor and entitled to the ex- 





clusive use of the label. In United States v. Braum, 
89 Fed. Rep. 775, it was expressly held that an indict- 
ment, to punish counterfeiting of registered trade- 
marks, which alleges that a certain word has been 
admitted to registration as a trade-mark, without aver- 
ring facts showing that the alleged owners acquired 
an exclusive property therein, was bad. And this is 
the law. 


4. It Appears that the Umon has no Property Right 
mm the Cigars to which the Label is Affixed.—Will this 
defeat prosecution? It seems that this specific ques- 
tion was not directly considered by the court. The 
misapprehension by the court of the principle of Car- 
son v. Ury, supra, relating to the remedy by injunction, 
indicates that this feature was either entirely over- 
looked or deemed immaterial. 

The clear intention of the law was to give protec- 
tion to a trade-mark (or label, as the law is construed) 
only of the proprietor of the goods to which it is at- 
tached. Without a proprietary interest there is and can 
be no trade-mark or label, either at common law or 
under the statute. Ownership of the goods to which 
the label is affixed, and exclusive right to use the 
trade-mark (label) must unite in the ‘“‘mechanic, man- 
ufacturer, association or union of workingmen, or 
other person,” claiming protection. The most cursory 
perusal of section 4, set out in the opinion, will ren- 
der this contention clear. The idea of proprietorship 
of the goods, etc., to which the label is affixed is 
unequivocally expressed. Under this section the of- 
fense is created when one sells goods, etc., upon 
which there is an imitation trade-mark (label), ‘and 
intenus to represent the said goods,” etc., “‘as the 
genuine goods, etc., of any other person or persons, 
association or union of working,” °* “knowing 
the same (the trade-mark) to be imitation or 
counterfeit.”? Such construction harmonizes the pro- 
visions of the law, in the respects above indicated, with 
the principles announced by text-writers and judicial 
decisions, referred to above, and, in the opinion of the 
court. Any other interpretation contravenes the 
whole law relating to trade-marks, and in effect says, 
that a trade-mark may exist as a mere abstract right, 
independent of, and disconnected from, a business. 
The element of business cannot be eliminated, for it 
is this which gives life and vitality to the trade-mark, 
and constitutes it a right, recognizable by the law. In- 
deed, the court would seem to take this view by quot- 
ing, with approval from Weener v. Brayton, 152 Mass. 
101, that ‘The right to a trade-mark cannot exist as 
a mere abstract right, independent of, and discon- 
nected from, a business. It is not property as dis- 
tinct from, but only as incident to business. It can- 
not be transferred except with the business, may be 
sold with it, and ordinarily passes withit.’? This 
doctrine cannot be reconciled with the conclusion of 
the court. The label may be used by any one who 
joins the union or by any one who employs union 
men. It may be transferred without the business, a8 
any other kind of property. It is not an incident to 
the business, but a property right per se, independ- 
ent of, and disconnected from, the business. This is the 
doctrine of the decision. Although untenable, still 
it is the law of Missouri, as declared by her supreme 
tribunal, and, 


“Twill be recorded for a precedent; 
And many an error by the same example 
Will rush into the State,” 


unless it is reversed, a contingency not foreign to the 
preyions experience of Missouri’s highest court. 
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CORRESPONDENCE. 


CRITICISM OF A MISSOURI DECISION. 


To the Editor of the Central Law Journal: 

The case of Maddox y. Duncan, recently decided by 
the St. Louis Court of Appeals, presents the question 
whether a guarantor of a note is bound by payments 
made by the maker so as to arrest the bar of the 
statute of limitations. Defendant was payee of the 
note and assigned it to one Grant as follows: ‘*Waiv- 
ing notice, protest and demand, I assign the within 
note to Samuel Grant for value received and I guar- 
antee the payment of it.”’ Grant assigned the note to 
plaintiff. The court held that “defendant by his in- 
dorsement became in effect a copromisor upon non- 
payment of the note at maturity. He could have been 
sued as such at any time after maturity of the note, 
either severally or jointly with the maker. * * * We 
are bound to hold that payments made by the maker 
were effectual to arrest the running of the statute in 
favor of defendant.” We submit that this ruling is 
erroneous. The rule is that as between joint obligors 
payments by one arrest the bar as against the others. 
And “this is placed upon the ground that as they are 
jointly liable, the admission or act of one is the ad- 
mission or act of both.’”? Brandt on Suretyship and 
Guaranty, § 143. Manifestly defendant’s relation to 
the note was as guarantor only, and the general rule 
is that the guarantor is not jointly bound with the 
principal debtor. Jb. §1. This is well settled in Mis- 
souri. Thus in Graham v. Ringo, 67 Mo. 3824, it is 
held that ‘‘a guarantor is neither an indorser nor a 
surety; his undertaking is his own separate and inde- 
pendent contract; it is not a joint engagement with 
his principal, and he cannot be sued with him.” To 
same effect Bank v. Shine, 48 Mo. 456; Parmerlee v. 
Williams, 71 Mo. 410; Prior v. Kiso, 81 Mo. 249; Os- 
borne v. Lawson, 26 Mo. App. 549. Hence, not being 
a joint obligor with the maker of the note, defendant 
was not within the reason of the rule. It is to be re- 
gretted that the further point, which seems fairly in- 
volved, was not raised, viz: whether the assignment 
of the note to plaintiff was effectual to give him any 
recourse whatever upon the guarantor. F. P. 








JETSAM AND FLOTSAM. 





PROTECTION FROM NOISE. 

It was reported that a prominent official of this city, 
who recently died, was annoyed during his last illness 
by the playing of a piano in a residence adjoining his 
house. The story has been denied, and we have 
no knowledge and express no opinion as to the facts 
and merits of the controversy. The episode, however, 
suggests the inquiry whether discretionary power 
ought to and could be exercised to interfere, for the 
benefit of a sick person, with musical performances or 
other unnecessary noise in the house —which is his 
castle—of an unneighborly neighbor. It is extremely 
doubtful whether the police power could be constitu- 
tionally stretched to authorize the prevention bya 
public health officer of music or other moderate 
noise, during seasonable hours, in a person’s own 
house because, through exceptional and abnormal 
circumstances, a single individual suffered. 

There are, however, two recent decisions in civil 
cases which may appropriately be cited while the in- 
cident above referred to is fresh in mind. In Feeney 
Vv. Bartaldo, in the Court of Chancery of New Jersey 
(February, 1895, 30 Atl. Rep. 1101), it was held that 








where a saloonkeeper caused a piano to be played in 
his saloon every night from 7 o’clock till 10 and some- 
times till11 o’clock, to the music of which danc- 
ing, accompanied by loud noises, was indulged in, the 
effect of which was to prevent the occupant of an ad- 
joining dwelling from sleeping, a preliminary injunc- 
tion would, at the suit of such occupant, be granted 
restraining the use of the piano after9 P.M. In Pea- 
cock v. Spitzelberger, in the Court of Appeals of Ken- 
tucky, March, 1895, 25 S. W. Rep. 877, it was held that 
owners of residence property near a blacksmith shop 
were entitled to a perpetual injunction to restrain its 
operation during the night, which it was alleged 
greatly disturbed such owners and, through loss of 
rest and sleep, injured their health. 

These latter cases go part way towards the end in 
view, and, although their principle is for the benefit 
of sick and well alike, reaching only to the prevention 
of noises at unreasonable hours, it is not improbable 
that their spirit would be extended so as to entirely 
enjoin noises in a suit for the benefit of a sick person 
whose comfort or life was at stake. The remedy of 
private suit might not be as summary or expeditious 
as intervention by a Health Board. Buta civil action 
is the more proper remedy, because, the wrong being 
against an individual as distinguished from a public 
offense, the peculiar facts and necessity should be 
passed on under the increasingly comprehensive juris- 
diction of equity.—New York Law Journal. 








BOOK REVIEWS. 


AMERICAN ELECTRICAL CASES. 


This, the second volume of, a valuable series, con 
tains a collection of all the important cases (excepting 
patent causes) decided in the State and Federal 
Courts of the United States for 1873 on subjects relat- 
ing to the Telegraph, the Telephone, Electric Light 
and Power, and other practical uses of electricity. 
This statement of its contents will suffice to show its 
value to the practitioner in new and as yet undeveloped 
fields of law. Many of the cases have useful notes. 
It is a handsome volume of nearly nine hundred pages, 
bound in best law sheep. Published by Matthew 
Bender, Albany, N. Y. 
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Hall, of the Cleveland Bar. New York and AI- 
bany: Banks & Brothers, Law Publishers. 1895. 


American Electrical Cases, Being a Collection of all 
the Important Cases (Excepting Patent Cases) 
Decided in the State and Federal Courts of the 
United States from 1873 on Subjects Relating to 
the Telegraph, the Telephone, Electric Light and 
Power, Electric Railway, and all other Practical 
Uses of Electricity, with Annotations, Edited by 
William W. Morrill, Author of “‘Competency and 
Privilege of Witnesses,” “City Negligence,” etc. 
Volume III. 1889-1892. Albany, N. Y.: Matthew 
Bender, Law Publisher. 1895. 
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1. ADVERSE POSSESSION — School District.—Actual 
adverse possession of land by a school district for 10 
years under aclaim of absolute ownership creates a 
title by prescription, which will support an action to 
quiet title.—INDEPENDENT DIST. OF OAK DALE V. 
FAGEN, Iowa, 63 N. W. Rep. 456. 

2. ALIMONY—Foreign Decree — Action.—An action at 
law may be maintained in this State upon a decree for 
alimony made in New York if the New York court had 
jurisdiction of the subject-matter and of the person of 
the defendant.—BULLOCK Vv. BULLOCK, N. J., 31 Atl. 
Rep. 1024. 

3. APPEAL—Action on Bond.—Where an appeal bond 
is insufficient in amount, and the appellant, on order 
of the court, fails to furnish a new bond, the fact that 
the appeal is dismissed on motion of the appellee does 
not estop him from bringing an action on the bond.— 
HASCALL Vv. BROOKS, Mich., 63 N. W. Rep. 413. 

4. ASSIGNEE FOR BENEFIT OF CREDITORS.—An as- 
signee for the benefit of creditors is not a bona fide pur- 
chaser, andcannot claim possession of property, un- 
paid for, which was delivered tothe assignor under a 
contract that the title was to remain in the vendor 
until the property was paid for.—HERRING- HALL-MaR- 
VIN CO. v. MOORE, Miss., 17 South. Rep. 385. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as- 
signment for the benefit of creditors, which does not 
show on its face that the assignor was, at the time it 
was executed, insolvent, or contemplating insolvency, 
will, in absence of any proof of such facts, be regarded 
as a common-law assignment, and the assignee treated 
asa trustee.—TENNENT V. Davis, Tex., 31 S. W. Rep. 
251. 

6. ATTACHMENT — Assignment for Creditors.—An at- 
tachment is discharged as to an assignee in a general 
assignment for the benefit of creditors by an amend- 
ment to the complaint and affidavit for attachment, 
made after the execution of the assignment, substitut- 














ing an entirely different and distinct cause of action 
for the one set up in the original complaint and affi- 
davit.—HEIDEL V. BENEDICT, Minn., 63 N. W. Rep. 490, 

7. ATTACHMENT — Bond—Exemplary Damages.—Un- 
der Code Proc. § 295, providing that, in an action on an 
attachment bond, plaintiff may recover, if the attach. 
ment was wrongfully sued out, and without reasonable 
cause, the actual damages sustained, and if the attach. 
ment was sued out maliciously he may recover exem- 
plary damages, the term ‘‘exemplary damages” does 
not comprehend damages by way of punisifment, but 
only indeterminable actual damages, such as damages 
to reputation, pride, and feeling.—LEVY Vv. FLEISCH- 
NER, Wash., 40 Pac. Rep. 384. 

8. ATTACHMENT—Non-resident Debtor.—One may be 
an absconding debtor, and yet may have a residence 
in this State, which will prevent an attachment issuing 
against him as a non-resident debtor. Mere incon- 
venience inthe service of summons or other process 
furnishes no reason why an attachment should issue 
against one as a non-resident debtor. Temporary ab- 
sences for business or pleasure is not an abandonment 
of one’s abode or place of residence.—STATE V. MILLS, 
N. J., 31 Atl. Rep. 1023: 

9. BANKS — Setting Off Indebtedness.—A bank on 
which a check is drawn, though knowing that the 
drawer isinsolvent, cannot, as against the payee, set 
off against the deposit its indebtedness from the 
drawer, not yet due.—MERCHANTS’ NAT. BANK OF 
LOUISVILLE V. ROBINSON, Ky., 31S. W. Rep. 136. 

10. BENEFIT OF CREDITORS—Amendment of By-laws. 
—A member ofa benefit society who took a certificate, 
‘subject to such laws, rules, and regulations as now 
exist or may hereafter be adopted by and governing” 
the society, under which she was to receive one-half 
the amount thereof in 12 years, ‘‘if living and in good 
standing,” was not bound by a subsequent amendment 
of the by-laws which restricted the benefits to holders 
of certificates, both previously and subsequently is- 
sued, who should live tothe expectation of life, and 
become totally disabled, and limiting the payment 
then to be madeto 10 per cent. of the amount ofthe 
certificate.—HALE V. EQUITABLE AID UNION, Penn., 3} 
Atl. Rep. 1066. 


11. BOUNDARIES — Evidence.—The owners of city lots 
had for 35 years maintained a fence between their lots 
and the street, andthe city had acquiesced therein. 
The marks of the original survey having been de- 
stroyed, aresurvey was made on thetheory that the 
original survey was wrong, and should be corrected: 
Held, that the fence was better evidence than the re- 
survey as to the location of the line between the lots 
and the street.—CITY OF MT. CARMEL V. MCCLINTOCK, 
Ill., 40 N. E. Rep. 829. 


12. BOUNDARY — Estoppel.—Where the division line 
between adjoining lots is in dispute, and the owner of 
one bas the line located for the purpose of erecting a 
building on his lot, and notifies the other owner of 
such location, who tells the workmen to construct the 
partition on this line, and subsequently pays his pro- 
portion of the wall so erected, the latter will be es- 
topped from asserting that this division line is not the 
true one.—EVANS V. KUNZE, Mo., 31S. W. Rep. 123. 

13. CARRIERS — Injuries to Stock — Negligence.—In- 
juries received by stock while on board cars, resulting 
from known causes which can be explained on no 
other ground than that of negligence in managing the 
train, furnish ground for an inference of want of ordi- 
nary care in transportation.—SCHAEFFER v. PHILA- 
DELPHIA & R. R. Co., Penn., 31 Atl. Rep. 1088. 

14. CARRIERS—Passengers.—Evidence that the street 
car on the rear step of which plaintiff was standing at 
the time he was injured was so crowded that he could 
have stood on the platform only by crowding other 
passengers, that the conductor made no objections to 
his riding on the steps, and that the accident was 
caused by the motorman suddenly increasing the 
speed while passing over a curve, was sufficient to 
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warrant submitting tothe jury the question whether 
plaintiff had exercised due care.—WILDE v. LYNN & B- 
R. Co., Mass., 40 N. E. Rep. 851. 

15. CARRIERS — Shipment of Cattle.—A railroad com- 
pany agreeing to transport cattle on a certain day is 
liable for loss by shrinkage resulting from its fail- 
ure to provide sufficient stock pens for loading the 
cattle within a reasonable time after they were at the 
place of shipment.—MissourI, K. & T. Ry. Co. v. 
woopns, Tex., 31S. W. Rep. 237. 

16. CARRIERS OF PASSENGERS—Assisting Passenger.— 
A person who boards atrain merely to assist another 
to a seat must give notice of his intention to get off, to 
hold the company liable for not giving him time there- 
for; the train having stopped the usual and a reason- 
able time for passengers to get on and off, and he hav- 
ing of his own volition jumped off after it had started. 
—DILLINGHAM V. PIERCE, Tex., 318. W. Rep. 203. 

17. CARRIERS OF PASSENGERS — Ejection—Mistake in 
Ticket.—By mistake, aticket agent selling a mileage 
ticket good for one year stamps upon it, as the date of 
issue, 4th March, 1892, instead of 1893. The passenger 
tenders it on 24th April, 1893, in payment of fare, but it 
is refused, and he ejected for non-payment of fare. 
The passenger can recover damages.—TRICE V. CHESA- 
PEAKE & O. Ry. Co., W. Va., 21S. E. Rep. 1022. 

18. CIIIZENSPIP — Evidence.—Evidence that a man 
had lived in the United States for 40 years, that he had 
yoted for 25 years, and that a person of his name had 
been naturalized, is sufficient to show that he was a 
naturalized citizen.—RYAN v. EGAN, I11.,40 N. E. Rep. 
827. 

19. CONFLICT OF Laws — Exemption—Attachment.— 
Property of an insolvent, exempt under the laws of 
Kentucky, is not subject to attachment by a citizen of 
Kentucky, under the laws of a foreign State, while in 
the insolvent’s possession on atemporary visit to such 
State.—STEWART V. THOMSON, Ky., 31S. W. Rep. 133. 

20. CONSTITUTIONAL LAW — Plea on Trial for Murder. 
—The supplement to the crimes act enacted in 1893, 
directing that, if toan indictment for murder a pris- 
oner shall plead guilty, such plea shall be disregarded, 
and a plea ofnot guilty be substituted, and the case 
tried before ajury, is constitutional.—GENZ V. STATE, 
N. J.,31 Atl. Rep. 1037. 

21. CONSTITUTIONAL Law—Special Legislation.—Acts 
1891, p. 175, providing for the election districts and 
compensation of justices of the peace in the City of St. 
Louis, is not in conflict with Const. art. 4,§ 53, pro- 
hibiting special legislation.—SPAULDING V. BRapDy, 
Mo., 318. W. Rep. 103. 

22. CONSTITUTIONAL Law—Trial by Jury.—Code 1892, 
§2835, providing for a jury of six in inquests of lunacy, 
does not conflict with any provision of the State con- 
stitution, nor with the fourteenth amendment to the 
federal constitution, which provides that ‘‘no person 
shall be deprived of life, liberty, or property, except 
by due process of law.”—FANT V. BUCHANAN, Miss., 17 
South. Rep. 371. 

23. CONTRACT — Liquidated Damages.—Whether a 
sum named in acontract is to be regarded as liquidated 
damages or as a penalty depends on the intention of 
the parties as it appears from the nature of the con- 
tract, the situation of the parties, and surrounding 
circumstances, and not merely on the language of the 
contract.—SANFORD V. FIRST NAT. BANK OF BELLE 
PLAINE, Lowa, 63 N. W. Rep. 459. 

24. CONVERSION—Equitable Assignee—Estoppel.—An 
equitable assignee of a chattel mortgage cannot main- 
tain an action atlaw in his own name for conversion 
ofthe mortgaged property.—BAKER V. SEAVEY, Mass., 
40 N. E. Rep. 863. 

25. CORPORATION — Assets—Fund for Creditors.—The 
relation between a corporate creditor and the corpo- 
ration, whether solvent or insolvent, being simply 
that of creditor and debtor, he has no equitable title to 
the corporate assets in the hands of its treasurer.— 
THOMSON-HOUSTON ELECTRIC LIGHT CO. v. HENDER- 











SON ELECTRIC & Gas LIGHT CO.,N. Car., 218. E. Rep. 
951. 

26. CORPORATIONS — Authority of Manager.—The 
treasurer of a corporation engaged in the manufacture 
of furniture, who had general charge of its business, 
with power to sell goods, purchase material, borrow 
money, and pay debts, took the entire stock of fur- 
niture and a large quantity of lumber belonging to the 
company, agreed on a value for it with certain cor- 
porate creditors, and turned it over to them, to be ap- 
plied on the company’s debts to them, some of which 
were not then due: Held, that the treasurer exceeded 
bis authority, and the attempted sale was void.—FIR8sT 
NaT. BANK OF SPRINGFIELD V. ASHEVILLE FURNITURE 
& LUMBER Co., N. Car., 218. E. Rep. 948. 

27. CORPORATION—Collateral Attack.—Where parties 
in good faith organized as a corporation, and sub- 
stantially complied with the conditions prescribed as 
precedent to the commencement of business by the 
law governing the formation of corporation, such as 
adoption of articles of incorporation, and filing the 
same with the county clerk of the county in which the 
business was to be conducted, and have entered upon 
the discharge of corporate functions, and so continued 
for aconsiderabie length of time, although, if chal- 
lenged by the State in a proper proceeding, it might 
be declared illegal, was not vulnerable to a collateral 
attack by a person who contracted with it in its cor- 
porate capacity, and thus acknowledged and recog- 
nized its corporate existence; the object of such at- 
tack being to recover upon the contract against the - 
stockholders of the corporation individually, or to 
render them liable thereon as members of an unincor- 
porated association or partnership.—KLECKNER V. 
TURK, Neb., 683 N. W. Rep. 469. 

28. CORPOKATIONS — Estoppel.—A party who takes 
part inthe meeting of stockholders for the organiza- 
tion of a corporation under chapter 54 of the Code, and 
votes therein as a stockholder for directors, and when 
called upon by the directors pays an assessment on his 
stock, cannot deny the existence of the corporation 
when sued for his stock, and is liable therefor.— 
GREENBRIER INDUSTRIAL EXPOSITION V. SQUIRES, W. 
Va., 218. E. Rep. 1015. 

29. CORPORATION—Foreign Insurance Company—Con- 
tract.—Where the soliciting agent for a foreign insur- 
ance company has no authority to pass upon applica- 
tions nor to issue policies, and the policies, when is- 
sued, are not sent to him for delivery, andthe pre- 
miums paid are forwarded directly to the home office, 
the contracts of insurance are contracts of the State in 
which the home office is located.—STATE MUTUAL FIRE 
Ins. ASSN V. BRINKLEY STAVE & HEADING CO., Ark., 31 
8. W. Rep. 157. 

30. CORPORATIONS—Powers of President.—The presi- 
dent of acorporation organized under'Rev. St. 1894, § 
5054 (Rev. St. 1881, § 3854), providing that its business 
should be managed by a board of directors, has no 
power, by virtue of his office,to mortgage the prop- 
erty of the corporation to secure pre-existing corporate 
debts.—NATIONAL STATE BANK UF TERRE HAUTE V. 
VIGO COUNTY NaT. BANK, Ind., 40 N. E. Rep. 799. 

81. CORPORATION—Validity of Preference.—Until the 
court, by its officers, takes charge of the property of an 
insolvent corporation, the corporation has the same 
power as an individual over its property, and may 
prefer certain creditors.—FIRsT NaT. BANK OF CRAaW- 
FORDSVILLE V. DOVETAIL BODY & GEAR OO., Ind., 40 N. 
E. Rep. 810. 

32. CRIMINAL Law — Indictment.—Rev. St. 1893, ch. 
78,§ 17, which makes it the duty of the foreman of the 
grand jury to indorse each true bill as such, signing 
his name thereto as foreman, and also requires him to 
“note thereon the names of the witnesses upon whose 
evidence the same shall have been found,” is suffi- 
ciently complied with when a true bill is indorsed by 
the foreman, and the names of the witnesses written 
thereon by the prosecuting attorney.—BaRTLEY Vv. 
PEOPLE, Ill., 40 N. E. Rep. 831. 
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33. CRIMINAL Law—Rape—Reputation.—The fact that 
prosecutrix’s reputation for chastity was bad is no de- 
fense, in a prosecution for rape, where she was under 
14 years of age, as her consent tothe act was imma- 
terial; but the evidence of such reputation is admis- 
sible as affecting her credibility.—STATE Vv. DUFFEY, 
Mo., 318. W. Rep. 98. 

34. CRIMINAL TRIAL — Murder—Misconduct of Jury.— 
The use of intoxicating liquors by members of the jury 
during atrial for capital felony is not, unless so ex- 
cessive asto disqualify them forthe intelligent per- 
formance of their duty, ground for a new trial.—STATE 
V. HARRIGAN, Dela., 31 Atl. Rep. 1052. 

35, EASEMENT — Highway.—When a man grants land 
to another in the middle of land retained, he impliedly 
gives the grantee a way to come at it across the land 
retained. This is an instance of what is called the 
**way of necessity.”—BOYD v. WOOLWINE, W. Va., 21 
8. E. Rep. 1020. 

36. ELECTIONS — Deposit of Bal'ot.—Acts 1893, § 4781, 
provides thut, ‘‘on receipt of his ballot, the elector 
shall forthwith, and without leaving the polling place, 
retire alone to one of the places, booths, or compart- 
ments provided, to prepare the ballot: Held, that 
the fact that several voters neglected to retire to the 
booths to mark their ballots, it not appearing that 
such neglect was willful, does not make their votes 
illegal.—HALL v. SCHOENECKE, Mo.,31 8S. W. Rep. 97. 

37. ELECTION — Officers.—Plaintiff was elected by the 
legislature on March 9th, to fill an office created by an 
act passed on March 8th, containing the provision that 
it should be “in force from and after its ratification,” 
and which was not signed by the president of the 
senate and speaker of the house until March 12th: 
Held, thatthe election was void.—STATE V. MEARES, 
N. Car., 21S. E. Rep. 973. 

38. ELECTIONS AND VOTERS — Residence.—Under 
Const. art. 2, § 3, providing that, for purposes of voting, 
no person shall be deemed to have gained or lost a 
residence by reason of his pr or ab whilea 
student of any seminary of learning, he does not by 
rooming, while a student, ina seminary, gain a right 
to vote inthe election district in which it is situate, 
but acquisition of a residence inthe district must be 
not only intended, but accomplished, wholly outside 
his student character.—IN RE GOODMAN, N. Y., 40 N. E. 
Rep. 76%. 


39. EMINENT DOMAIN — Damages.—Where the land 
taken is part ofa cultivated farm, it is properto charge 
that, in assessing the damages for land not taken, the 
jury may take into consideration any damages the 
evidence may show will be caused to such land by the 
discharge of cinders, ashes, and smoke, and any real 
danger thereto from fire from engines.—CHICAGO, P. & 
M. R. Co. V. ATTERBORY, Ill., 40 N. E. Rep. 826. 


40. Equity — Rescission of Contract.—Thbe complaint 
alleged that defendants, by fraudulent practices, in- 
duced piaintiff to purchase property from them for 
twice what it was worth; that part payment thereof 
had been made, and notes and mortgages given for 
the residue: Held insufficient tomaintain an action 
for the cancellation of the notes and mortgages, where 
the property received was worth more than the part 
payment made, without offering to put the vendors in 
statu quo.—BUEKNA VISTA FRUIT & VINEYARD CO. Vv. 
TuoHY, Cal., 40 Pac. Rep. 386. 

41. EVIDENCE—Parol.—Where certain persons agreed 
to secure and pay for the right of way and depot 
grounds for arailway company, andthe written con- 
tract provided that the company should select the lo- 
cation for the depot, parol evidence that defendant 
signed the contract withthe understanding that the 
depot was to be located near or upon lands belonging 
to him was inadmissible.—FaIrEs V. COCKRILL, Tex., 31 
8. W. Rep. 190. 

42. EXECUTION — Exemptions.—Even though a per- 
son engaged in the business of an inventor and in sell- 
ing patent rights may claim as exempta horse and 








buggy to enable him to carry on his business, yet, 
where such person purchases the same purely for 
speculative purposes, they are not exempt.—BOYLE vy. 
WALSH, Mich., 63 N. W. Rep. 435. 

43. FOREIGN INSURANCE — Enforcement of Assegs- 
ments.—A foreign mutual fire insurance company, 
which has not been authorized to transact business in 
Michigan, as required by How. Ann. St. § 4331 et seq., 
cannot maintain an action for an assessment ona 
policy insuring property in the State, though the con- 
tract was completed by mail in another State, and was 
enforceable there, as How. Ann. St. § 8136, forbids any 
action by a corporation on anything done without ex- 
press authority of law, and because the doctrine of 
State comity will not be applied to an action on a con- 
tract at variance with the policy of this State.—Sra- 
MANS V. TEMPLE Co., Mich., 63 N. W. Rep. 408. 

44. FRAUDS, STATUTE OF — Undertaking by Bank 
President.—A parol promise by the president of a 
bank to become liable tothe bank for the overdrafts 
of a minor is not within the statute of frauds.—BROWN 
Vv. FARMERS’ & MERCHANTS’ NaT. BANK, Tex., 3158. W. 
Rep. 216. 


45. FRAUDULENT CONVEYANCES. — Where, on ex- 
change of lands by a real estate agent, a deed is made 
to the agent, instead of to his principal, and he after- 
wards conveys to the principal, who pays the con- 
sideration, and has the land assessed in her name for 
taxes, and makes improvements thereon, the evidence 
is sufficient to sustain the claim of the principal to the 
land as against a judgment against the agent levied 
while the land stood in his name, without the knowl- 
edge of either the principal or agent.—PETIT Vv. HUB- 
BELL, Mich., 63 N. W. Rep. 407. 

46. FRAUDULENT CONVEYANCE TO WIFE—Homestead. 
—A conveyance by a husband to his wife in considera- 
tion of her assuming the incumbrances on the land, 
and accounting to the children of the husband for the 
homestead, will not be set aside as in fraud of cred- 
itors, where the value of the land does not exceed the 
homestead right together with the incumbrances.— 
NASH V. GERAHTY, Mich., 63 N. W. Rep. 437. 


47. GARNISHMENT — Release of Garnishee.—Under 
How. Ann. St. § 8041, providing that if plaintiff fails to 
recover judgment against defendant it shall be deemed 
a discontinuance of all proceedings against a garnishee, 
when construed in connection with How. Ann. St. §§ 
8037, 8038, 8040, providing for proceedings against a 
garnishee after ‘‘final determination” against de- 
fendant, a garnishee is not released from plaintiff's 
claim by a judgment in a justice’s court in favor of de- 
fendant, from which plaintiff has appealed.—ERICK- 
SON V. DULUTH, 8.8. & A. Ry. CoO., Mich., 63 N. W. 
Rep. 420. 


48. HUSBAND AND WIFE—Contracts.—A husband who 
has a contract with a county to furnish board to its 
prisoners has the right to assign it to his wife, and re- 
linquish to her the profits arising therefrom.—CARSsE 
Vv. RETICKER, Iowa, 63 N. W. Rep. 461. 

49. INSURANCE—Conditions of Policy.—In an action 
on an insurance policy, which provided that, if the in- 
sured did not own the land on which the insured 
building was situate’, the policy should be void, un- 
less such fact appeared in writing thereon, it ap- 
peared that plaintiff did not, in his application, claim 
to own the land, and that defendant’s agent knew at 
the time the policy was issued that plaintiff did not 
own it: Held, that defendant was estopped to claim 
a forfeiture for breach of such stipulation, though the 
policy provided that a waiver of any conditions 
thereof by the agent should be indorsed thereon-— 
PARSONS V. KNOXVILLE FIRE Ins. (O., Mo., 31S. W. Rep. 
117. 

50. INSURANCE—Notice—Waiver.—Notice and proof 
of loss can be waived by parol, though the policy pro- 
vides that they shall be waived only by indorsement 
on the policy.—BURLINGTON Ins, CO. V. KENNERLY, 
Ark., 318. W. Rep. 155. 
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51. INSURANCE — Validity of Policy.—An insurance 
company cannot resist the payment of a policy ob- 
tained in good faith, and without misrepresentation, 
issued to a firm, when there is only one person in said 
firm; particularly when the agent issuing the policy 
knows that only one person composes said firm.—IN 
RE PELICAN INS. CO. OF NEW ORLEANS, La.,17 South. 
Rep. 427. 

52. INSURANCE — Warranty — Misdescription.— 
Though the policy provided thatthe description of 
the insured property should be part of the contract, 
and a warranty by the insured, the fact that the agent 
misdescribed the property did not defeat a recovery 
on the policy, where the insured accurately described 
the property, and did not know of the error in the de- 
scription till after the fire.—DOWLING V. MERCHANTS’ 
Ins. CO. OF NEWARK, Penn., 31 Atl. Rep. 1087. 


53. INTOXICATING LIQUOR—Illegal Sale.—In an action 
for violating an ordinance which forbids an unlicensed 
person to sell liquor, it is not incumbent on the 
prosecutor to prove affirmatively that the defendant 
was not licensed.—STATE V. WATSON, N. J., 31 Atl. Rep. 
1040. 

54. INTOXICATING LIQUORS — Illegal Sale.—Rev. St. 
1893, ch. 43, § 16, making it a criminal offense to sell in- 
toxicating liquors outside of cities, towns, and vil- 
lages ‘‘in any less quantity than five gallons, and in 
the original package as put up by the manufacturer,” 
prohibits sales of less than five gallons, except when 
contained in an original package.—TIPTON V. PEOPLE, 
Ill., 40 N. E. Rep. 838. 


55. INTOXICATING LIQUOR—Illegal Sale— Indictment. 
In an indictment of the agent of the buyer, under 
Code, § 1604, providing that any person who acts as 
agent of either the seller or purchaser of liquor, where 
such sale is unlawful, shall be guilty of a misde- 
meanor, it is not necessary to set out the name of the 
seller.—STATE V. CALDWELL, Miss., 17 South. Rep. 372. 


56. JUDGMENT—Failure to Enter.—In an action for 
divorce, where the jury returned a special verdict that 
the parties were not married, and the court thereupon 
ordered judgment for defendant, the failure of the 
clerk to enter itin the minute book ofthe court, and 
the fact that the trial judge was re-elected before it 
was so entered, do not affect the validity of the judg- 
ment.—HOLT v. HOLT, Cal., 40 Pac. Rep. 390. 


57. JUDGMENT — Set-off.—Where defendant in at- 
tachment has recovered damages against plaintiff and 
the sureties on his attachment bond,a court of equity 
may, in an action by the attachment plaintiff for that 
purpose, set off against such judgment the debt sued 
for in the attachment case.—FELD v. COLEMAN, Miss., 
17South. Rep. 378. 


58. JUDGMENT BY DEFAULT.—A personal judgment, 
taken by default against a wife in an action to enforce 
a mechanic’s lien, is properly set aside where her 
husband contracted the debt while unmarried. The 
petition did not show a personal liability on her part, 
and she was assured by plaintiffs that there was no 
necessity for her appearance, though the notice ad- 
dressed to her recited that a default would be entered 
against her.—LAKSON V. WILLIAMS, Iowa, 63 N. W. 
Rep. 464. 

59. LANDLORD AND TENANT—Lease—Renewal.—When 
4 lease provides for a renewal thereof upon the giving 
by the lessees of notice of their option to that effect, 
the mere holding over by them ofthe premises does 
not show that the lease has been extended for a subse- 
quent term.—COOPER V. JOY, Mich., 63 N. W. Rep. 414. 


60. LIBEL AND SLANDER.—The distinction does not 
exist in the jurisprudence of Louisiana between words 
which are actionable in themselves without proof of 
Special damage and words actionable only with refer- 
ence to some actual consequential damage.—FELLMAN 
Vv. DREYFOAMS, La.,17 South. Rep. 422. 

61. LIFE InsSURANCE—Beneficiaries.—A policy of life 
insurance made payable to the wife and children of 





the assured inures to his surviving widow and to his 
children in equal portions, share and share alike.—IN 
RE CRANE, La., 17 South. Rep. 431. 


62. MAINTENANCE — What Constitutes.—Where the 
purchaser at a mortgage foreclosure, who has taken 
possession, does not complete the purchase by paying 
the balance of the price, the assignee of the mort- 
gagee’s interest may purchase the equity of redemp- 
tion from the mortgagor, and proceed to obtain pos. 
session, without being guilty of maintenance.—Tour- 
WILER V. ATKINS, Ala., 17 South. Rep. 394. 

63. MALICIOUS PROSECUTION OF CIVIL ACTION.— 
Where, in an action brought forthe malicious prose- 
cution of a civil suit, the evidence tended to prove 
that it was brought without probable cause, and 
that the plaintiff therein, without any other apparent 
reason, yermitted the suit to be dismissed without 
trial, held, that evidence of the subsequent commence- 
ment by him of another suit against the same defend. 
ant, upon the same cause of action, is admissible to 
show malice.—SEVERNS V. BRAINERD, Minn., 63 N. W. 
Rep. 477. 

64. MARRIED WOMEN.—A married woman living with 
her husband is liable for medical services for herself 
and achild by a former marriage, rendered at her re- 
quest, directly charged to her, and for which she 
agreed to pay.—GOODMAN V. SHIPLEY, Mich., 63 N. W. 
Rep. 412. 

65. MARRIED WomAN—Purchase of Land at Judicial 
Sale.—Plaintiff, who was one of the heirs to an estate, 
bid in a parcel of the land sold in partition under de- 
cree of court. Plaintiff’s share in the estate was ap- 
plied pro tanto, on the price, and the sale of the land 
was, without objection, confirmed to her, subject to a 
lien for the balance due thereon; but in default of pay- 
ment, the land was afterwards sold to another: Held 
that, though plaintiff was a married woman, she can- 
not be relieved from her purchase of the land, where 
no objection was made to any ofthe decrees relative 
to the sales until after the purchaser paid his money 
into court, and took possession ofthe land.—BLANTZ 
v. Bain, Tenn., 318. W. Rep. 159. 

66. MASTER AND SERVANT—Defective Machinery.—An 
employee of mature years, who was removed from one 
employment and set to work in another, without ob- 
jection by him, cannot recover from his employer for 
injuries received through his unfamiliarity with the 
machinery which he was requiredto operate, unless 
his employer knew of his inexperience in that 
direction, or was informed of it by the employee.— 
ARCADE FILE WORKS V. JUTEAUD, Ind., 40 N. E. Rep. 
818. 

67. MASTER AND SERVANT — Fellow-servants—Negli- 
gence.—The telegraph operator in charge of a signal 
station, who has control, by means of signal orders, 
of the running of trains over a block section of a rail- 
road, is not the fellow-servant ofa brakeman injured 
on such block section by reason of such operator’s 
negligent management of the running of such trains.— 
FLANNEGAN V. CHESAPEAKE & O. Ry. Co., W. Va., 21 
8. E. Rep. 1028. 

68. MORTGAGE — Effect of Tender.—The tender bya 
mortgagor of the amount due upon a mortgage, after 
maturity, without payment into court, stops interest 
and costs after tender, but does not discharge the lien 
of the mortgage.—PARKER Vv. BEASLEY,N. Car., 21 8. 
E. Rep. 955. 

69. MORTGAGE FORECLOSURE — Homestead.—One is 
estopped to claim a homestead in lands which he con- 
veyed in trust, as security for a Joan, if he and his wife 
designated other property as their homestead, and 
made affidavit that they claimed no homestead in the 
property conveyed, and the loan was made on these 
representations.—CaRDEN V. SHORT, Tex., 31 8S. W. 
Rep. 246. 

70. MUNICIPAL CORPORATION—Defective Sidewalks.— 
A cross walk containing a loose plank, the end of 
which is raised about two inches above the level of the 
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walk, is ‘‘reasonably safe” within the meaning of 3 
How. Ann. St. § 1446e, which makes it the duty of 
municipal corporations to keep cross walks in rea- 
sonably safe condition for public travel; and a person 
injured by stumbling against such plank cannot re- 
cover.—WEISSE V. CITY OF DETROIT, Mich., 63 N. W. 
Rep. 423. 

71. MUNICIPAL CORPORATION — Defect in Street—Re- 
covery Over against Street Railway.—When a street 
railway company obtains a franchise from the city, 
agreeing to keep its tracks at proper grade, and an ac- 
cident happens through its failure to do so, for which 
the city is liable in damages, the company is liable 
over tothe city.—CITY OF FT. WORTH V. ALLEN, Tex., 
31S. W. Rep. 235. 

72. MUNICIPAL CORPORATION — Explosion of Gases in 
Sewer.—In an action against a city for damage caused 
by the explosion of a public sewer, it appeared that 
petroleum which had been allowed to run into the 
sewer under direction of the chief of the city’s fire de- 
partment could not flow out by reason of the high 
water in the river at the outlet of the sewer; that it 
was inthe sewer for four days, and generated gases, 
which could not escape because the manholes were 
kept closed; and that the gases were accidentally 
ignited, causing the explosion: Held, thatthe ques- 
tion of the city’s negligence was for the jury.—FUCHS 
v. City OF ST. LouIs, Mo., 31S. W. Rep. 115. 

73. MUNICIPAL CORPORATION — Independent Con- 
tractors — Negligence.—A fireworks company con- 
tracted with a city to purchase and set off a display of 
fireworks for a certain sum forthe entire service, and 
to pay all claims for personal injuries resulting from 
the fireworks, the city having no control whatever 
over the preparation or execution of the work: Held 
that, where the display included piecesinthe setting 
up of which scaffolding was necessary, the city was 
not liable for a death occurring through the negligence 
of an employee of the company in erecting the scaf- 
folding.—HEIDENWAG V. CITY OF PHILADELPHIA, Penn., 
31 Atl. Rep. 1063. 

74. MUNICIPAL CORPORATION—Ordinance—Regulation 
of Pawnbrokers.—A city ordinance requiring every 
pawnbroker to keep a book in which shall be entered 
a description of all property left with him in pawn, to- 
gether with the name and description of the person by 
whom left, and to submit such book to the inspection 
of the mayor or any police offic@r on demand, is a mere 
police regulation to aidin the detection and preven- 
tion of larceny, which a city has a right to pass under 
acharter giving it power to license, regulate, tax, or 
suppress pawnbrokers.—CITY OF ST. JOSEPH V. LEVIN, 
Mo., 318. W. Rep. 101. 

75. MUNICIPAL ELECTIONS—Constitutional Law.—Un- 
der Const. art. 6, § 3, providing that “all qualified 
electors” residents of any city or town for six months 
preceding the election “shall have the right to vote for 
mayor and all other elective officers,” the legislature 
has power to provide for the election of aldermen by 
the qualified voters of the whole or part of any ward, 
or by the city at large.—STaATE V. MCALLISTER, Tex., 
31S. W. Rep. 187. 

76. MUNICIPAL IMPROVEMENTS — Liability of City to 
Contractor.—The liability of a city to a contractor for 
the value of street improvements, imposed by Rev. 
St. 1894, § 4290, arises only when the city has issued and 
sold bonds to pay for such improvements, or has col- 
lected assessments made for that purpose against the 
property benefited.—PORTER V. CITY OF TIPTON, Ind., 
40 N. E. Rep. 802. 

77. MUTUAL BENEFIT SOCIETY — Insurance.—Under a 
benefit certificate payable to the holder's wife, issued 
by a benevolent association, the by-laws of which 
provided that, if allthe beneficiaries should die before 
the death of the member, the benefit should be paid to 
the member’s dependent heirs, and, if he had none, 
that it should revert to the benefit fund, the beneficiary 
took no vested interest in the benefit before the mem- 
ber’s death; Act April 15, 1868, providing that all life 





insurance taken out by a person for the benefit of his 
wife or children shall be vested in her orthem clear 
from the claims of his creditors, not applying.—FISCHER 
v. AMERICAN LEGION OF HONOR, Penn.,31 Atl. Rep. 
1089, 

78. NEGLIGENCE—Action against Druggist.—In an ac- 
tion against a druggist for negligently giving him an 
injurious medicine, plaintiff, to recover, must show 
himself not guilty of contributory negligence.—RaBE 
Vv. SOMMERBECK, Iowa, 638 N. W. Rep. 458. 

79. NEGLIGENCE — Water Companies—Loss by Fire.— 
A water company is not liable to the owner of private 
property destroyed by fire through failure to furnish 
water to extinguish fires under a contract between it- 
self and a city.—HOUSE Vv. HOUSTON WATER- WORKS 
Co., Tex.,31 8. W. Rep. 179. 

80. NEGOTIABLE INSTRUMENT — Consideration of 
Pledge.—A pre-existing debt is not such valuable con- 
sideration as will protect the holder of a negotiable 
note wrongfully pledged as collateral security bythe 
payee.—UNION TRUST CO. V. MCCLELLAN, W. Va., 21 
8. E. Rep. 1025. 

81. NEGOTIABLE INSTRUMENT — Note—Consideration. 
—Plaintiff, having purchased land in which defendant 
appeared to have an interest, induced defendant and 
his wife to go to M, a distance of about seven miles, 
and execute to him aquitclaim deed conveying such 
interest, giving his note for $50 therefor. It was 
shown that, prior to the execution of the deed and 
note, defendant told plaintiff that he had no interest 
in the land, having previously conveyed all his inter- 
est to one of plaintiff's remote grantors; and such 
conveyance was subsequently found by plaintiff: Held, 
that the note was based on a sufficient consideration. 
—MULLEN V. HAWKINS, Ind., 40 N. E. Rep. 797. 


82. NUISANCE — Action for Injuries.—A mill, manu- 
facturing powder and other explosives, and storing 
the same on the premises, situate onthe bank of the 
Ohio river and near two railroads and a public road, 
isa public nuisance, and any one injured in property 
by explosion of powder stored there may recover dam- 
ages without proof of negligence in its operation.— 
WILSON Vv. PHOENIX POWDER MANUF’G Co., W. Va., 21 
8. E. Rep. 1035. 

83. OFFICERS — Clerk of Court — Qualifications.—In 
Const. § 100, providing that ‘‘no person shall be eligible 
to the office of clerk unless he shall have procured 
from ajudge of the Court of Appeals ora judge ofa 
Circuit Court a certificate that he has been examined 
by the clerk of his court under his supervision, and 
that he is qualified for the office for which he is @ 
candidate,” the words ‘‘eligible to the office” relate, 
not to the time of election, but tothe time when the 
candidate is about to assume the office, and mean 
“qualified for the office;” and hence the judge’s cer- 
tificate as tothe qualification of one for the office of 
clerk of court may be given after his election thereto. 
—KIRKPATRICK V. BROWNFIELD, Ky., 31 8S. W. Rep. 137. 


84. OFFICER — Penalty—Receiving Illegal Fees.—The 
fact that a person, knowing fees demanded from him 
by a public officer are illegal, keeps silence, and allows 
him to collect them, is no defense in an action by him 
against the officer for the statutory penalty.—LEGGATT 
Vv. PRIDEAUX, Mont., 40 Pac. Rep. 377. 

85. PARTITION — Tenants in Remainder.—Where all 
the lands of which partition is sought by tenants in 
remainder of seversul undivided shares are held bya 
single particular estate, partition cannot be had with- 
out the consent of the tenant of that particular estate. 
—ROakTY V. SMITH, N. J., 31 Atl. Rep. 1031. 

86. PARTNERSHIP—Articles of Association.—A stipula- 
tion that the death of a partner shall not operate asa 
dissolution of the association, but that the decedent's 
shares shall thereupon vest in his executors, or ad- 
ministrators, or devisees of the stock, who shall suc- 
ceed as in case of transfer on the books, in which case 
the assignee of stock is made subject to the rights and 
obligations of the original owner thereof, does not 
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compel an executor of the deceased partner to accept 
the stock of his testator, so, as to charge the decedent’s 
general estate with firm debts contracted after his 
death.—WILCOXx V. DERICKSON, Penn., 21 Atl. Rep. 1080. 

87. PARTNERSHIP — Fraud of Partner.—L, a member 
of an association in the nature of a partnership, in- 
duced the association to rent premises belonging to 
him, concealing the fact of his ownership thereof. He 
subsequently induced two of the other partners to 
join him in purchasing the premises, and as owners 
they received the rents paid by the association: Held, 
that the two partners who joined him in the purchase 
had no right of action against L to recover the rents 
paid by the association, without offering to return the 
portion of the rents received by them as part owners 
ofthe premises.—BESTOR V. LAPSLEY, Ala., 17 South. 
Rep. 389. 

88. PHYSICIAN—Action for Services—License.—A com- 
plaint by a physician in an action to recover for serv- 
ices rendered as such, which does not allege that he 
procured the license to practice provided for by Rev. 
St. 1894, §§ 7318, 7319, 7322, is bad on demurrer.—BED- 
FORD BELT Ry. CO. v. MCDONALD, Ind., 40 N. E. Rep. 
821. 

89. PLEADING—Name of Defendant.—Where the com- 
plaint described defendant asthe ‘‘S., A. &M. Rail- 
road Company,” an amendment describing defendant 
asthe “S., A. & M. Railway” did not involve an entire 
change of the party defendant.—SAVANNAH, A. & M. 
Ry. Vv. BUFORD, Ala., 17 South. Rep. 395. 

9. PLEADING—Amendment—New Cause of Action.— 
Where a cause of action ex contractu has been 
reversed on appeal, with direction to sustain 
a demurrer thereto, it is not error to refuse to 
allow plaintiffto file an amended complaint in tort 
against one defendant and dismiss the action as to the 
others, under Rev. St. 1894, § 345 (Rev. St. 1881, § 342), 
which provides that a party affected by a ruling on 
demurrer may plead over or amend upon such terms 
as the court may direct.—THOMAS V. HAWKINS, Ind., 40 
N. E. Rep. 813. 

91. PLEADING—Set-Off—Unliquidated Damages.—De- 
fendant, having bought coal of plaintiff, and not hav- 
ing rescinded the contract and returned the coal on 
discovering its defective quality, but having thereafter 
paid for it, cannot, in an action on a subsequent 
transaction, set off the overpayment on account of 
such defects; his claim being for unliquidated dam- 
ages, for which he must bring an action on the con- 
tract.—SHIPMAN V. CORYELL, Mich., 63 N. W. Rep. 410. 


92. PRINCIPAL AND SURETY. — Where the debtor and 
surety each mortgages hisown lands to secure the 
debt, and the debtor subsequently again mortgages 
his land to secure another debt, itis error, as against 
the surety, to order, on foreclosure of the first mort- 
gage, that the surety’s land be first sold.—KEMPNER V. 
DooLEy, Ark., 31S. W. Rep. 105. 

98. PUBLIC LanDs—Cession to State.—The cession of 
the ‘‘unsurveyed and unsold” lands in the Virginia 
nilitary district to the State of Ohio, by the act of 
congress approved February 18, 1871, was a grant in 
prasenti, and vested the title to the lands in the State at 
that date, subject only to the right of bona fide settlers 
to pre-empt portions occupied by them, not exceed- 
ing the quantity named inthe act.—BOARD OF TRUST- 
EES vy. CUPPETT, Ohio, 40 N. E. Rep. 792. 

94. PuBLIC LAND—Record of Deed.—A patent from 
the United States for land need not be delivered or 
recorded.—SAYWARD V. THOMPSON, Wash., 40 Pac. 
Rep. 379. 

%, RAILROAD COMPANY—Changing Current of Stream. 
~—A railroad company is liable for the overfiow of land 
caused by its negligent construction of an embank- 
ment, to protect a bridge without sufficient water ways 
therein to allow the overflow ofa river to pass off in 
its proper and usual course.—StT Louis & 8. F. Ry. Co. 
¥. CRalGO, Tex., 318. W. Rep. 207. 

%. RAILROAD COMPANIES — Failure to Light Station 








Platform.—Where intersecting railroads use a com- 
mon depot, and a person at the depot at night, for the 
purpose of taking passage on one of the roads, is in- 
jured on account of the failure to properly light the 
platform, the other road, which ran no trains during 
the night, is not liable forthe injuries.—LOUISVILLE, 
N. A. &C. Ry. Co. v. TREADWAY, Ind.,40N. E. Rep. 
807. 

97. RAILROAD Company — Foreclosure Sale.—Where 
a railroad in the hands of areceiver acting under the 
directions ofa federal court was ordered to be sold, 
and possession delivered tothe purchaser, subject to 
the payment of any claims against the receiver which 
should be established within a specified time, the pur- 
chaser will not be liable, by virtue of such order alone, 
to one who fails to have his claim so ascertained and 
allowed.—HousTon & T.C. R. CO. v. CRAWFORD, Tex, 
318. W. Rep. 176. 

98. RAILROAD COMPANY—Lease—Liability for Negli- 
gence.—A railroad company cannot escape its respon- 
sibility for negligence by leasing its road to another 
company, unless the charter or a subsequent act of the 
legislature specially exempts it from liability in such 
case.—LOGAN V. NORTH CAROLINA R. Co., N. Car., 218. 
E. Rep. 959. 

99. RAILROAD COMPANY — Sleeping Car Companies— 
Assault on Trespasser. — A sleeping-car company is 
not liable for an assault made by one of its stewards 
on a passenger on one of the regular cars of the train, 
who has, without right, entered defendant’s car at- 
tached to such train, to induce the steward to sell him 
liquors, in violation of the law and the company’s 
orders.—CASSEDY V. PULLMAN PALACE CAR CO., Miss., 
17 South. Rep. 373. 

100. RAILROAD COMPANY—Street Railroads—Injuries 
to Child.—It isthe duty of street-railway companies 
to prevent children from entering into their cars, ex- 
cept under proper safeguards.—NEW JERSEY TRACTION 
Co. v. DANBECH, N. J., 31 Atl. Rep. 1038. 

101. REAL EsTaATE AGENT—Commissions.—Where an 
agent in an action for commissions on the sale and ex- 
change of property alleges a specific contract of em- 
ployment, he cannot recover by proving that the 
owners of the different properties, after the negotia- 
tions which he was conducting had fallen through, ef- 
fected between themselves a sale and exchange on 
different terms from those he was authorized to make. 
—THORTON V. STEVENSON, Tex., 318. W. Rep. 282. 

102. RECEIVER — Occupation of Leased Premises.—A 
receiver of an insolvent corporation who takes posses- 
sion of a leasehold estate held by such corporation 
does not thereby become an assignee of the term, nor 
liable on the covenants of the lease, but is liable only 
for a reasonable rent while in possession.—BELL v. 
AMERICAN PROTECTIVE LEAGUE, Mass.,40 N. E. Rep. 
857. 

103. RELIGIOUS SociETY — Church Tribunal.—Courts 
which have no ecclesiastical jurisdiction will neither 
review nor revise the proceedings or judgments of 
church tribunals, where therein are involved only 
questions of church discipline.—POWERS v. Bupy, 
Neb., 63 N. W. Rep. 476. 

104. REPLEVIN—Damages.—In an action for claim 
and delivery, where the subject matter of the action 
has a usable value, the resonable value of the use of it 
during the time of its wrongful detention may be 
properly shown and considered in the assessment of 
the damages for such detention, if properly pleaded. 
—WILLIAMS V. WOOD, Minn., 63 N. W. Rep. 492. 

105. RESCISSION—Undue Influence.—Parents of sound 
mind, in the absence of undue influence, may deed 
their property to some of their children to the exclu- 
sion of others, though there was no money considera- 
tion for the conveyance, and the grantors reserved the 
right of possession during their lives.—HEsTER Vv. 
SAMPLE, Iowa, 63 N. W. Rep. 463. 

106. RES JuDICcCATa — Decree.—A decree of a court of 
chancery stating that the same is without prejudice to 
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a party is, as to such party, the same as no decree, and 
will not support a plea of res adjudicata, and the same 
matters in issue in the original suit can be again heard 
and determined.—EPSTEIN V. FERST, Fla., 17 South. 
Rep. 414. 

107. RES JUDICATA—Husband—Necess@ries for Wife. 
—The fact that defendant’s wife procured a divorce 
from him on the ground of extreme cruelty will not 
conclude him from denying that he was guilty of 
cruelty, on an issue as to her justification in leaving 
him, raised in an action against him by a third person 
for necessaries furnished the wife after she had left 
her husband, and before getting her divorce.—CORRY 
v. LACKEY, Mich., 63 N. W. Rep. 418. 

108. SALE—Fraud—Recoupment.—Defendant executed 
his note to plaintiff as part of the price ofa stallion 
represented by plaintiff to be valuable for breeding 
purposes. The horse proved to be impotent: Held, 
in an action on the note, that defendant may recoup 
damages to the amount of the difference between the 
actual value of the horse and the contract price, and 
any special damages sustained in caring for him con- 
templated at the time of the sale.—SUTTLE Vv. HUTCHIN- 
SON, Tex., 31S. W. Rep. 211. 

109. SALE OF GOODs — Title — Rescission.—The mere 
fact that the buyer, on the day after the receipt of 
goods ordered on credit while he was solvent, made a 
special preferential assignment, from which the 
amount due the seller for such goods was omitted, 
through older debts due him were included, does not 
warrant a finding that the buyer, atthetime of the 
assignment, did not recognize the goods as his 
property.—BRoOoKS v. GEO. H. FRIEND PAPER CoO., 
Tenn., 31S. W. Rep. 160. 


110. SCHOOL DISTRICT.—Under the statutes of this 
State, school districts are political organizations pos- 
sessing the power of taxation.—LANDIS V. ASHWORTH, 
N. J., 31 Atl. Rep. 1017. 

111. SPECIFIC PERFORMANCE.—An executory agree- 
ment for the sale of land, which fails to describe or 
otherwise identify the land, and name the purchase 
price and time of payment, is not enforceable in a 
court of equity.—EDWARDS V. RIVES, Fla., 17 South. 
Rep. 416. 


112. SPECIFIC PERFORMANCE — Contract.—A written 
agreement for the sale of land is enforceable against 
the vendor, though not signed by the vendee, upon the 
offers of such vendee to pay the consideration named 
therein.—PEEVEY V. HAUGHTON, Miss.,17 South. Rep. 
378. 

113. STREET RAILWAYysS—Negligence.—Plaintiff, while 
driving a team attached to a load of barrels, on a nar- 
row street, turned upon defendant’s trolley road to 
pass a carriage standing by the roadside, and a car, 
coming from behind, struck the load whereupon 
plaintiff's team ran away, and he was injured. Plaint- 
iff sat in front of the load of barrels, which was so 
high and wide that he could not see what was behind 
without moving to the edge of the load, and he failed 
so to look before turning upon thetrack: Held, that 
plaintiff was negligent.—BLAKESLEE V. CONSOLIDATED 
8ST. Ry. Co., Mich.,63 N. W. Rep. 401. 

114. TAXATION — Exemption—Church Property.—Un- 
der Code, § 797,exempting from taxation property de- 
voted solely to religious purposes, on condition that 
the deeds of such property shall previously have been 
recorded, one who seeks to restrain a sale of church 
property for taxes must allege and prove that the 
deeds thereto have been recorded.—NUGENT V. DIL- 
WORTH, Iowa, 63 N. W. Rep. 448. 

115. TELEGRAPH COMPANIES—Rules and Regulations. 
—A telegraph message received on Sunday is received, 
in the absence ofa special contract, with the under- 
standing that it is to be transmitted subject to such 
reasonable rules, as to office hours, as may have been 
established.—WESTERN UNION TEL. Co. v. -McCoy, 
Tex., 818. W. Rep. 210. 


116. TRESPASS—Defenses.—In trespass for removing 





signs from the banks of a mill pord, forbidding people 
to fish therein, where it appears that the only right of 
plaintiff was to flow the land for milling purposes, 
while defendant held the fee, subject to plaintiff's 
easement, in common with another, the defense of 
title in defendant alone is sufficient, as he would have 
the same right to remove the signs, as tenant in com- 
mon, as though sole owner.—SULLINGS V. CARTER, 
Mich., 63 N. W. Rep. 417. 

117. TRESPASSER ON LAND — Right to Crops.—A mere 
trespasser cannot, by preparing land for planting, 
divest the true owner of his possession and of the right 
to plant and cultivate a crop thereon.—STEWART y. 
TUCKER, Ala., 17 South. Rep. 385. 


118. VENDOR AND VENDEE — Sale of Land.—Under 
Code, § 1554, which requires contracts for the sale of 
land to be in writing, signed by ‘‘the party to be 
charged therewith,” a contract signed by the vendor 
only binds him, but not the vendee.—DURHAM Con- 
SOLIDATED LAND & IMPROVEMENT CO. Vv. GUTHRIE, N, 
Car., 21S. E. Rep. 952. 


119. WATERS — Riparian Rights — Conveyance.—The 
land below high-water mark does not necessarily pass 
to a grantee of the upland as an incident and appur- 
tenance of the latter, but the submerged land or any 
part thereof may be reserved upon a sale ofthe upland, 
or be made the subject of a separate sale, or be sold 
with the upland; the question of the intent of the 
grantor that the submerged land or any part. thereof 
shall or shall not pass with the upland being one the 
solution of which is to be found in the terms of the 
deed of conveyance.—AXLINE Vv. SHAW, Fla., 17 South. 
Rep. 411. 


120. WILL — Residuary Clause.—A testator who had 
no children, after providing in his will for his wife, 
relatives, and divers charities, and declaring what 
should form the residue of his estate, and how it should 
be increased in a certain contingency, added: ‘‘All 
the rest and residue of my estate both real and per- 
sonal not heretofore disposed ofI give, bequeath and 
devise as follows: All of my household goods, furniture 
and effects after the decease of myself and wife to” 
persons named ‘‘to be equally divided between them.” 
There was no other disposition made of his residuary 
estate. The persons mentioned in the residuary 
clause had lived with the testator, and were reared by 
him, from their infancy, and between them and testa- 
tor affectionate relations existed: Held, that testator’s 
intentions was to make said persons legatees of his 
entire residuary estate.—IN RE MINER’S WILL, N. Y., #0 
N. E. Rep. 788. 


121. WILL — Separate Use Trust.—Testator provided 
for the management of his undivided estate by his 
executors during his widow’s life,—the widow to have 
one-third of the net income, and the balance to go to 
the children,—and directed that if, after the widow’s 
death, the children should divide the estate, the por- 
tions of the daughters should be separately secured to 
their use, beyond the dictation of their respective 
husbands: Held, that the interest of a daughter dying 
during her mother’s life-time was a present interest in 
net revenue only, and a remainder in fee, subject toa 
separate use trust.—IN RE STEINMETZ’S ESTATE, Penn., 
31 Atl. Rep. 1092. 

122. WitnNEss—Refreshing Memory.—The clerk of the 
court, who wrote the testimony of the complaining 
witness on a preliminary examination for assault, 
may refresh his memory therefrom.—PEOPLE Vv. KEN- 
NEDY, Mich., 63 N. W. Rep. 405. 

123. WITNESS — Transactions with Decedent.—The 
son ofa grantorina deed may testify as to remarks 
made by the grantor at thetime of executing the deed, 
which wasto anotherson of the grantor, and as to 
directions by the grantor to the person drawing the 
deed, without infringing Code, § 400, forbidding one to 
testify as to a transaction or communication between 
himself and a decedent.—BROCK V. O’DELL, 8. Car., 21 
8. E. Rep. 976, 





